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proof that Judy ‘‘is unable to express or
demonstrate physical harm, pain, or mental
anguish’’ conflicts with the review judge’s
finding 3 that the home’s ‘‘communication
lexicon’’ for Judy identifies how she commu-
nicates ‘‘no,’’ ‘‘pain,’’ and ‘‘impatience.’’ Appel-
lant’s Opening Br. at 24, 64. The communica-
tion lexicon states that Judy communicates
‘‘no’’ by nodding her head, arching her back,
swinging her arms, crying out and kicking,
banging her head or her elbow, or dropping
to the floor. CP at 196. She communicates
pain by head banging and sometimes crying.
Id. She communicates impatience by banging
her head or elbow. Id.

¶48 Mr. Quilang also contrasts the review
judge’s finding that Judy is unable to express
or demonstrate harm, pain, or anguish with
the statement in the same finding that the
video ‘‘showed indisputably that she was not
happy with how she is being treated.’’ CP at
365. Elsewhere, the review judge found that
the video shows Judy repeatedly raising her
hand ‘‘in an apparent effort to protect her-
self,’’ ending ‘‘with her head back, and mouth
open, in what appears to be anguish.’’ CP at
356-57. And the review judge found that both
Ms. Wicks and the responding deputy sheriff
who reviewed her cellphone recording testi-
fied that Judy had been screaming and yell-
ing, in surprise, agitation, and possibly pain.
CP at 356-58. We agree that these findings
present contradictions.

¶49 This is an anomalous assignment of
error, because to challenge the finding that
Judy is unable to express or demonstrate
suffering, Mr. Quilang points to evidence
found by the review judge from which one
could infer that Judy was suffering. Argu-
ably, the inconsistencies show that the evi-
dence could support either a finding of harm,
or a finding of Judy’s inability to express
harm and thereby presumed harm. Either
way, the evidence would be sufficient to meet
the Department’s burden to prove the neces-
sary element of injury.

Allegedly mislabeled finding of fact in Con-
clusion of Law 13:

‘‘[Mr. Quilang’s] claim that [hitting Judy
with the pool noodle] was accidental is not
credible.’’ CP at 49.

¶50 Mr. Quilang assigns error to this find-
ing as failing to explain its deviation from the
ALJ’s findings that Mr. Quilang did not in-
tend to harm Judy and did not believe he
was injuring her. Appellant’s Opening Br. at
56. Here again, because the legal error war-
rants a remand and Mr. Quilang is unable to
show that no evidence in the record could
possibly support this finding, evidence insuf-
ficiency is not shown.

¶51 We vacate the review decision and
final order and remand for further proceed-
ings consistent with this opinion.
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iner found, in code enforcement action,
that owner of property within national sce-
nic area and owner’s lessee could resume
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mining gravel without obtaining new scenic
area authorization and neighbors then ap-
pealed hearing examiner’s decision to Co-
lumbia River Gorge Commission, owner
and lessee appealed from Commission’s in-
terlocutory order denying their motion to
dismiss neighbors’ appeal, as well as from
Commission’s final order reversing hearing
examiner’s decision and finding that peri-
ods of disuse had rendered scenic area
authorization for mining invalid. The Supe-
rior Court, Clark County, John P. Fairg-
rieve, J., consolidated both appeals and
affirmed. Owner and lessee appealed.

Holdings:  The Court of Appeals, Glasgow,
C.J., held that:

(1) Commission’s decision was exempt
from Land Use Petition Act (LUPA)
procedures;

(2) county land use code did not divest
Commission of jurisdiction to review
county code enforcement orders;

(3) federal Columbia River Gorge National
Scenic Area Act authorized Commis-
sion to review county hearing officer’s
determination;

(4) Commission director’s earlier approval
of mining activities fell within scope of
Commission’s review;

(5) sufficient evidence supported finding
that mining activities at property had
discontinued for over one continuous
year;

(6) remand to hearing officer for further
development of record was unwarrant-
ed; and

(7) Commission’s failure to disclose joint
defense agreement did not violate doc-
trine of appearance of fairness.

Affirmed.

1. Environmental Law O633

The Court of Appeals treats the Colum-
bia River Gorge Commission as a state
agency for purposes of judicial review of
Commission decisions under the Administra-

tive Procedure Act (APA).  Wash. Rev.
Code Ann. §§ 34.05.570, 43.97.015.

2. Environmental Law O681
When reviewing a decision of the Colum-

bia River Gorge Commission, itself reviewing
the decision of a county hearing examiner,
consistent with the Administrative Procedure
Act (APA), the Court of Appeals reviews the
Commission’s decision, not the hearing exam-
iner’s, and the Court sits in the same position
as the superior court.  Wash. Rev. Code
Ann. §§ 34.05.570, 43.97.015.

3. Administrative Law and Procedure
O1746, 1764, 2207

When reviewing an agency decision un-
der the Administrative Procedure Act (APA),
the Court of Appeals reviews questions of
law and an agency’s application of the law to
the facts de novo but gives the agency’s
interpretation of the law great weight where
the statute is within the agency’s special
expertise.  Wash. Rev. Code Ann.
§ 34.05.570.

4. Administrative Law and Procedure
O1836

When reviewing an agency’s decision un-
der the Administrative Procedure Act (APA),
the Court of Appeals reviews allegations that
an agency’s order is not supported by sub-
stantial evidence by examining whether there
is a sufficient quantity of evidence to per-
suade a fair-minded person of the truth or
correctness of the order.  Wash. Rev. Code
Ann. § 34.05.570(3).

5. Administrative Law and Procedure
O1743

An agency acts in an arbitrary and ca-
pricious manner, within the meaning of the
Administrative Procedure Act (APA) section
governing judicial review, when its action is
willful and unreasoning and does not consid-
er surrounding facts or circumstances.
Wash. Rev. Code Ann. § 34.05.570(3).

6. Administrative Law and Procedure
O1743

The mere fact that there is room for two
opinions will not render an agency action
arbitrary and capricious within the meaning
of the Administrative Procedure Act (APA)
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provision governing judicial review.  Wash.
Rev. Code Ann. § 34.05.570(3).

7. Zoning and Planning O1576

Columbia River Gorge Commission was
‘‘quasi-judicial body created by state law’’
within meaning of Land Use Petition Act
(LUPA), and, thus, Commission’s determina-
tion reversing county hearing examiner’s de-
cision in county code enforcement action on
basis that property owner’s scenic area au-
thorization for mining was invalid fell within
scope of exception provided for ‘‘land use
decisions of a local jurisdiction that are sub-
ject to review by a quasi-judicial body creat-
ed by state law’’ from provision rendering
LUPA exclusive means of judicial review of
land use decisions; in addition to being creat-
ed in part by federal law, Commission was
also created by interstate compact that was
adopted as state statute, and Commission
acted under authority of state law.  Wash.
Rev. Code Ann. §§ 36.70C.030(1)(a)(ii),
43.97.015.

8. Zoning and Planning O1576

Land use decisions within the jurisdic-
tion of the Columbia River Gorge Commis-
sion fit within the exception to the exclusivity
provision of the Land Use Petition Act
(LUPA) for ‘‘land use decisions of a local
jurisdiction that are subject to review by a
quasi-judicial body created by state law.’’
Wash. Rev. Code Ann. §§ 36.70C.030(1)(a)(ii),
43.97.015.

9. Zoning and Planning O1811

County land use code, which set out
county’s procedure for enforcement of scenic
area code among other land use and public
health ordinances, did not divest Columbia
River Gorge Commission of its jurisdiction
under federal Columbia River Gorge Nation-
al Scenic Area Act to review county hearing
examiner’s determination, in county code en-
forcement action, that owner of property
within Columbia River Gorge National Scenic
Area was authorized to operate surface mine
on property, where issues before Commission
did not relate to county’s procedure for en-
forcing its own ordinances, but, rather, relat-
ed to application of county’s scenic area code
and Commission authorization to operate

surface mine.  16 U.S.C.A. § 544m(a)(2);
Wash. Rev. Code Ann. § 43.97.015.

10. Zoning and Planning O1811
Provision of federal Columbia River

Gorge National Scenic Area Act authorizing
appeals to Columbia River Gorge Commis-
sion from ‘‘any final action or order of a
county relating to’’ Act’s implementation
gave Columbia River Gorge Commission ju-
risdiction over appeals from county’s enforce-
ment of its scenic area code, including county
hearing officer’s determination that owner of
property in scenic area had current authori-
zation to mine gravel; Act required Commis-
sion to determine whether county code was
consistent with Act and management plan
adopted under Act, county’s scenic area code
stated it was meant to be consistent with and
implement Commission’s management plan,
and enforcement action was brought under
code provision prohibiting unapproved land
uses in scenic area.  16 U.S.C.A. §§ 544d(d),
544e(b)(3), 544l, 544m(a)(2).

11. Zoning and Planning O1811
Earlier approval by director of Columbia

River Gorge Commission of property owner’s
application to resume and expand mining
operations was within scope of Commission’s
review of county hearing examiner’s ruling,
in subsequent proceeding to enforce compli-
ance with scenic area code’s prohibition on
unauthorized land uses within national scenic
area, that property owner had current au-
thorization to mine gravel; Commission had
sole authority to approve mining under fed-
eral Columbia River Gorge National Scenic
Area Act at time of director’s decision, which
implemented Act guidelines by conditioning
approval on mining activities not ceasing for
any one-year period, such approval was nev-
er updated, and code provisions, once effec-
tive, did not apply retroactively to existing
conditional approvals.  16 U.S.C.A.
§§ 544h(a)(1), 544h(c), 544m(a)(2).

12. Mines and Minerals O92.26
Decision by Columbia River Gorge Com-

mission director conditionally approving
property owner’s application to resume and
expand mining operations within national
scenic area evaluated both existing mining on
site and proposed expansion, as necessary for
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conditions director placed on approval, in-
cluding condition that mining operations not
cease for any one-year period, to apply to
both original and expanded mining opera-
tions, not only expanded operations; applica-
tion materials stated that property owner
had applied both to resume mining activity
commenced at earlier date and to continue
mining with greater scope of operation.  16
U.S.C.A. § 544h(c).

13. Zoning and Planning O1811
Substantial evidence supported finding

by Columbia River Gorge Commission, in
reviewing hearing officer’s decision in pro-
ceeding to enforce county scenic area code
prohibition on unauthorized land uses within
national scenic area, that gravel mining activ-
ities had discontinued at subject property for
over one continuous year, as basis for conclu-
sion that Commission director’s earlier ap-
proval of mining activities on condition of
non-discontinuance had lapsed; aggregate
stockpiles and disturbed areas at property
had revegetated, reclamation permit renew-
als noted no site activity, and documentation
of land use, such as excise tax documents and
Department of Ecology checklist identifying
property as ‘‘active site,’’ did not account for
entire period of disuse.  16 U.S.C.A. § 544h.

14. Zoning and Planning O1355
Permits alone do not establish a contin-

ued use of land, for purposes of a land use
approval conditioned on non-discontinuance.

15. Zoning and Planning O1811
On review of county hearing examiner’s

determination in code enforcement action
that owner of property within national scenic
area had authorization to mine gravel, upon
finding that Columbia River Gorge Commis-
sion director’s earlier approval of mining at
property on condition that mining activity not
cease for over one year had lapsed due to
disuse, Commission was not required to re-
mand matter to hearing examiner for further
development of record as to terms of di-
rector’s decision, even though hearing exam-
iner believed he or she lacked jurisdiction to
consider director’s decision; federal Columbia
River Gorge National Scenic Area Act au-
thorized Commission to modify, terminate, or
set aside final county action, and Commission

relied on hearing examiner’s uncontested fac-
tual findings that activity at mine had ceased.
16 U.S.C.A. §§ 544h(a)(1), 544m(a)(2).

16. Administrative Law and Procedure
O1414

The purpose of the statutory require-
ment that a decisionmaker in a quasi-judicial
proceeding place on the record the substance
of any written or oral ex parte communica-
tions is to provide opposing parties with an
opportunity to rebut the substance of any ex
parte communications.  Wash. Rev. Code
Ann. § 42.36.060(1).

17. Zoning and Planning O1340(2)

The test for the appearance of fairness,
in the context of a quasi-judicial land use
proceeding by local decision-making body, is
whether a disinterested person, having been
apprised of the totality of the decisionmak-
er’s personal interest in a matter being acted
upon, would be reasonably justified in think-
ing that partiality may exist.  Wash. Rev.
Code Ann. § 42.36.010 et seq.

18. Zoning and Planning O1340(2)

The party asserting a violation of the
doctrine of the appearance of fairness, such
as in the context of a land use proceeding,
must produce sufficient evidence demonstrat-
ing bias, such as personal or pecuniary inter-
est on the part of the decisionmaker; mere
speculation is not enough.  Wash. Rev. Code
Ann. § 42.36.010.

19. Zoning and Planning O1811

Columbia River Gorge Commission’s
failure to disclose joint defense agreement
between neighborhood organization and
Commission’s attorneys regarding issue of
Commission’s jurisdiction over county hear-
ing examiner’s decision in county scenic area
code enforcement proceeding against mine
owner did not indicate that commissioners
engaged in undisclosed ex parte communica-
tions in violation of doctrine of appearance of
fairness; Commission and its members were
not parties to agreement, statutes governing
doctrine did not explicitly apply to counsel
for a decisionmaking body, jurisdictional is-
sue created alignment between organization
and Commission, and mine owner merely
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speculated that organization and Commission
members may have engaged in undisclosed
communications.  Wash. Rev. Code Ann.
§§ 42.36.010, 42.36.060(1).

20. Mines and Minerals O92.35

Substantial evidence supported trial
court’s finding, on appeal from decision of
Columbia River Gorge Commission regard-
ing whether property owner and lessee had
current authorization to mine within national
scenic area, that both property owner and
lessee, not only property owner, failed to
timely raise their argument that Commission
attorneys’ entry into joint defense agreement
with neighborhood organization indicated
Commission engaged in undisclosed ex parte
communications violating doctrine of appear-
ance of fairness, where agreement was dis-
closed to counsel for property owner several
times in weeks before property owner and
lessee filed joint opening brief with trial
court, and property owner and lessee were
filing joint briefs at same time that agree-
ment was being discussed.  Wash. Rev. Code
Ann. §§ 42.36.010, 42.36.060(1), 42.36.080.

Appeal from Clark Superior Court, Docket
No: 19-2-03321-9, Honorable John Fairg-
rieve, Judge.
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PUBLISHED OPINION

Glasgow, C.J.

¶1 Judith Zimmerly’s family started oper-
ating a surface mine in the Columbia River
Gorge in 1972, then halted operations in the
1980s. In 1986, the area became part of the
Columbia River Gorge Scenic Area, and fed-
eral guidelines required the Columbia River
Gorge Commission to revisit all mining au-
thorizations in the scenic area to ensure their
continued operation was consistent with the
federal law governing the scenic area.

¶2 In 1993, the Commission approved
Zimmerly’s application to both resume and
expand mining gravel on the site in a Com-
mission director’s decision. The director’s
decision stated that the authorization would
become void if the development was discon-
tinued for any reason for one continuous
year or more. Mining started and stopped
again several times, and no mining occurred
at the site for at least 10 years between
2005 and 2015.

¶3 In 2017, Jerry Nutter started leasing
Zimmerly’s property and resumed mining. In
2018, Clark County began a code enforce-
ment action against Zimmerly and Nutter for
operating the mine without a scenic area
authorization, reasoning that periods of di-
suse had voided the 1993 director’s decision.
Zimmerly and Nutter appealed.

¶4 The county hearing examiner held a
hearing and concluded that under a provision
in the Clark County Code, which had not
been adopted at the time of the 1993 di-
rector’s decision, Zimmerly and Nutter could
continue mining despite the lack of a scenic
area authorization. The hearing examiner did
not apply the discontinuance language in the
Commission director’s decision or another
provision in the Clark County Code regard-
ing discontinued uses.

¶5 A group of the mine’s neighbors and the
Friends of the Columbia Gorge appealed to
the Commission. Zimmerly and Nutter both
moved to dismiss the appeal for lack of juris-
diction. The Commission denied the motion
to dismiss. Zimmerly and Nutter sought in-
terlocutory review at the superior court.
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¶6 In the meantime, the Commission re-
versed the hearing examiner’s decision on
the merits and ruled that mining was not
permitted on the property because mining
had been discontinued for more than one
year, triggering both a Clark County Code
provision regarding discontinued uses in the
scenic area and the voiding provision of the
director’s decision. Thus, Zimmerly and Nut-
ter would need to apply for a new scenic area
authorization from the county to continue
mining.

¶7 Zimmerly and Nutter appealed the
Commission’s final order. The superior court
consolidated the appeal of the final order and
the interlocutory review on jurisdiction and
affirmed the Commission’s rulings.

¶8 Zimmerly and Nutter appeal. They ar-
gue the Commission lacked jurisdiction, fol-
lowed an improper procedure, misapplied the
law on the merits, and violated the appear-
ance of fairness. We affirm.

FACTS

I. BACKGROUND

¶9 In 1972, Zimmerly’s family opened a
mine on roughly 35 acres of a property in the
Columbia River Gorge to supply gravel for a
local highway project. Only a reclamation
permit and bond with the Department of
Natural Resources was required to conduct
surface mining on the property at the time.
The mine was intermittently inactive in the
mid-1980s, when local demand subsided, and
mining eventually stopped.

A. History and Duties of the Commission

¶10 In 1986, Congress designated the Co-
lumbia River Gorge a national scenic area
under the Columbia River Gorge National
Scenic Area Act, 16 U.S.C. § 544b(a)(1). The
federal Act split the scenic area into urban
areas, general management areas, and spe-
cial management areas. 16 U.S.C. § 544b.
The Act generally avoids regulating in urban
areas. In contrast, the Act significantly limits
development in special management areas
and provides some restrictions for the gener-
al management areas. See 16 U.S.C. § 544d.
The Act’s purpose is ‘‘to protect and provide
for the enhancement of the scenic, cultural,

recreational, and natural resources of the
Columbia River Gorge’’ while encouraging
growth ‘‘in existing urban areas.’’ 16 U.S.C.
§ 544a(1), (2). The Zimmerly land is within
the general management area.

¶11 The Act also authorized Oregon and
Washington to establish the Commission
through an interstate compact. 16 U.S.C.
§ 544c(a). In 1987, Washington enacted the
Columbia River Gorge Compact as a state
statute, chapter 43.97 RCW, establishing the
Commission as ‘‘a regional agency’’ with au-
thority under state law. RCW 43.97.015 art.
I(a).

1. Commission powers under the Com-
pact

¶12 The Compact gives the Commission
broad authority. If a county fails to enact a
land use ordinance that complies with re-
quirements in the Act, the Commission can
enact a land use ordinance for the county.
RCW 43.97.015 art. I(a)(3). The Compact also
authorizes the Commission to review propos-
als for major development actions in the
scenic area, which the Commission may re-
ject if it ‘‘finds the development is inconsis-
tent with the purposes of [the Act].’’ RCW
43.97.015 art. I(a)(4). Significantly, the Com-
pact also incorporates the federal Act by
reference and grants the Commission ‘‘the
power and authority to perform all functions
and responsibilities in accordance with the
provisions of this compact and [the Act].’’
RCW 43.97.015 art. I(a).

2. Commission powers under the Act

¶13 The Act provides more detail about the
Commission’s responsibilities. The Act gives
the Commission authority to adjudicate ap-
peals from ‘‘[a]ny person or entity adversely
affected by any final action or order of a
county relating to the implementation of [the
Act].’’ 16 U.S.C. § 544m(a)(2) (emphasis add-
ed).

¶14 The Act states that the Commission
must adopt a management plan setting stan-
dards for land use within the scenic area that
prevent land uses and development from ‘‘ad-
versely affecting the scenic, cultural, recre-
ation[,] and natural resources of the scenic
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area.’’ 16 U.S.C. § 544d(d)(9). The Commis-
sion must then review land use ordinances
from counties within the scenic area for com-
pliance with the management plan. 16 U.S.C.
§ 544e(b). If a county’s ordinance is inconsis-
tent with the Commission’s management
plan, the Commission can reject the ordi-
nance and suggest modifications. 16 U.S.C.
§ 544e(b)(3). If the county fails to correct the
ordinance, the Commission must publish its
own ordinance controlling land uses within
the scenic area, except for federal lands and
urban areas. 16 U.S.C. § 544e(c)(1).

¶15 The federal Act acknowledged that
counties would need time to draft their ordi-
nances. Until counties enacted their scenic
area ordinances, the Act instructed the Com-
mission to review development and land use
proposals for nonurban areas in that coun-
ty’s part of the scenic area. 16 U.S.C.
§ 544h(c). The Commission could allow a
land use or development during this time
‘‘only if it determine[d] that such develop-
ment [was] consistent with’’ the Act’s stan-
dards and purposes. Id. The Act also direct-
ed the Secretary of Agriculture and the U.S.
Forest Service to ‘‘develop interim guidelines
for the scenic area TTT to identify land use
activities which are inconsistent with [the
Act]’’ while the counties drafted their scenic
area ordinances. 16 U.S.C. § 544h(a)(1).

¶16 The Secretary’s interim guidelines,
adopted in 1987, were the controlling authori-
ty for determining a proposed use or devel-
opment’s consistency with the Act until coun-
ties enacted their scenic area ordinances. Id.
The interim guidelines applied to most new
land uses outside of urban areas, as well as
certain existing uses including ‘‘the develop-
ment of sand, gravel or crushed rock,’’ the
type of mining at issue here. FOREST SERV.,

U.S. DEP’T OF AGRIC., COLUMBIA RIVER GORGE

NAT’L SCENIC AREA FINAL INTERIM GUIDE-

LINES ch. III(A)(2)(a) (1987) (INTERIM GUIDE-

LINES) [https://perma.cc/5983-RDGK].

¶17 For the enumerated existing uses, in-
cluding surface mining, the Commission had
to conduct a ‘‘consistency determination’’ to
assess compliance with the Act. INTERIM

GUIDELINES, ch. III(A)(2). If an existing use
was found inconsistent with the Act, the
landowner was not allowed to develop or

continue operating. INTERIM GUIDELINES ch.
II(A), (B). Clark County did not adopt its
scenic area ordinances until 1996, so these
interim guidelines and authority applied be-
tween 1987 and 1996. See Clerk’s Papers
(CP) at 26.

¶18 The interim guidelines had a section
that applied to all land uses reviewed under
the guidelines. INTERIM GUIDELINES ch. II(A).
One universal guideline provided, ‘‘When a
use or development is discontinued for more
than one year, its replacement shall be sub-
ject to a consistency determination’’ to check
compliance with the Act and federal guide-
lines. INTERIM GUIDELINES ch. III(A)(6). An-
other stated that uses approved under the
guidelines ‘‘remain subject to all applicable
federal, state, and local laws, regulations, and
requirements.’’ INTERIM GUIDELINES ch.
III(A)(4).

¶19 The Commission’s director was re-
sponsible for approving development actions
using the interim guidelines. The Commis-
sion’s rules stated that the director’s decision
‘‘approving a proposed development action
shall become void (a) in two years if the
development action is not undertaken within
that period, or (b) when the development
action is discontinued for any reason for one
continuous year or more.’’ 2 Admin. R. (AR)
at 430.

B. Approval of the Zimmerly Mine and
Subsequent History

¶20 The Commission’s director reviewed
development and performed consistency re-
views of preexisting uses in Clark County’s
portion of the scenic area, applying the inter-
im guidelines, from roughly 1987 until 1996.
The Commission adopted its first manage-
ment plan in 1991.

¶21 In 1993, after several years of no
mining, Zimmerly applied to resume and ex-
pand mining on her land from 35 acres to 67
acres. The application explained that due to a
resurgence in demand, she wanted ‘‘to re-
sume the mining activity commenced in
1972’’ ‘‘with greater scope of operation than
in recent years.’’ 2 AR at 1009-10 (emphasis
added). This request was consistent with the
requirement that mining activities be sub-
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jected to consistency review to ensure they
were in compliance with the Act. INTERIM

GUIDELINES ch. III(A)(4). Because Clark
County had not yet adopted its scenic area
ordinance, the Commission reviewed Zim-
merly’s application to resume and expand
surface mining under the interim guidelines
as required by the federal Act.

¶22 The Commission approved the applica-
tion under the interim guidelines in a di-
rector’s decision. The director’s decision ap-
proved continued operation and expansion of
mining operations on Zimmerly’s property.
Consistent with the Commission’s rules and
the interim guidelines, the director’s decision
stated that it ‘‘shall become void in two years
if the development action is not undertaken
within that period, or when the development
action is discontinued for any reason for one
continuous year or more.’’ 2 AR at 1003. It
also provided that ‘‘[t]he development re-
mains subject to the rules and regulations of
other state and local authorities with jurisdic-
tion over the proposed development.’’ Id.

¶23 In 1996, the Commission discovered
that Zimmerly had not complied with sever-
al requirements of the 1993 director’s deci-
sion. The Commission pursued violation pro-
ceedings under its own rules and the Act.
Zimmerly paid several fines and agreed to
conditions in a consent decree in 1997. The
consent decree stated that it ‘‘shall not be
interpreted to constitute a permit, or a mod-
ification of existing permits.’’ 2 AR at 878.
But the consent decree included an agree-
ment that Zimmerly and her successors
would comply with all provisions of the fed-
eral Act, the management plan, and any or-
der from the Commission or the County that
regulates development on the parcel.

¶24 In 1997, Zimmerly leased the property
for a 20-year term to a cement company. The
surface mine was largely dormant during the
lease period. The Department of Natural Re-
sources inspected the site every year or two
to determine if it needed to increase the bond
for the reclamation permit. Inspection re-
ports stated that the ‘‘site ha[d] remained
dormant for some time’’ in 2008, ‘‘was not
operating and appear[ed] to have not been

operating for some time’’ in 2011, and that ‘‘it
ha[d] been some time since the last mining
campaign’’ in 2015. 2 AR at 765, 814, 818.

¶25 There are other records related to
activity at the mine. Inspection reports from
the Department of Ecology state that the
site was ‘‘currently inactive’’ in 2005 and ‘‘not
being actively mined’’ in 2009. 2 AR at 469,
476. The Department of Ecology defines ‘‘in-
active’’ as ‘‘no activity or only removal of
material from existing stockpiles.’’ 2 AR at
473. The utility company serving the site also
disconnected power to the site ‘‘sometime
between 1998 [and] 2003’’ because the mine
‘‘was all but abandoned and unsupervised.’’ 2
AR at 479, 485. As of 2017, the last recorded
power usage at the site was in November
2004. However, excise tax returns show that
Zimmerly earned income and paid business
and occupation taxes between 2011 and 2016.

II. HEARING EXAMINER PROCEEDINGS

AND THE COUNTY CODE

A. Preliminary Proceedings and Arguments

¶26 The Commission approved Clark
County’s scenic area ordinance for the first
time in 1996. Clark County’s scenic area code
states that the production of mineral re-
sources may occur in the scenic area only if
approved under the county code ‘‘and all
other applicable federal, state[,] and county
standards.’’ CLARK COUNTY CODE (CCC)
40.240.440(H). The code defines the produc-
tion of mineral resources as ‘‘the process of
surface, underground, or submerged mining
of mineral resources,’’ including ‘‘the use of
portable crushing, on-site stockpiling, wash-
ing, milling, screening, or sorting equipment
or other similar methods of initial treatment
of a mineral resource and transport to anoth-
er site for use or further processing.’’ CCC
40.240.040.1

¶27 Nutter began leasing the Zimmerly
mine in 2017 and resumed mining. In 2018,
Clark County investigated the mine and noti-
fied Zimmerly and Nutter that they were
violating the county code by operating with-
out a county permit or other authorization
for mining within the scenic area. The notice

1. We cite to the current version of the county
code because the relevant language has not

changed since the code enforcement proceeding
began.
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included a stop work order directing Zim-
merly and Nutter to stop all mining activities
until they obtained a required scenic area
authorization.

¶28 Zimmerly and Nutter appealed to the
county hearing examiner, who held two hear-
ings in the summer of 2018. The Neighbors
and the Friends sought to participate as
amici.

¶29 Several neighbors submitted declara-
tions attesting to a lack of activity at the
mine for a long time before Nutter resumed
operations in late 2017. Some who had lived
in the area since the 1990s recalled mining
activity in the late 1990s that stopped and did
not resume until 2017. Others who had
moved to the area in the 2000s had no recol-
lection of seeing or hearing any mining activ-
ity at the site before 2017.

¶30 Zimmerly argued that official docu-
ments from Clark County had identified the
mine as active in 2004 and 2010. In response,
the County acknowledged that although the
county code required it to periodically in-
spect mining facilities every few years, the
County had not been inspecting the mine.

¶31 The hearing examiner issued a writ-
ten ruling in August 2018. The hearing ex-
aminer declined to consider the Friends and
Neighbors’ amicus brief but accepted the
declarations from neighbors ‘‘regarding their
observations of past mining activities on the
Property.’’ 1 AR at 348.

B. Hearing Examiner Findings

¶32 The hearing examiner made numerous
findings about periods of activity at the mine
before the 1997 consent decree. The hearing
examiner found ‘‘[s]urface mining operations
were legally established on the Property in
1972.’’ 1 AR at 356. The hearing examiner
found ‘‘no [Department of Natural Re-
sources] reports or other evidence in the
record regarding the extent of mining activi-
ties between 1974 and 1983.’’ 1 AR at 349.
‘‘Gravel was extracted, processed, and stock-
piled on the Property in 1984’’ and stockpiled
gravel ‘‘was sold to buyers in subsequent
years, but ‘‘[n]o additional extraction oc-
curred’’ until early 1993. Id. The hearing

examiner found that mining occurred consis-
tently from 1993 to 2001, and then found
pauses in mining of several months at a time
between 2003 and 2004.

¶33 The hearing examiner found that
Clark County identified the site as an ‘‘ ‘ac-
tive’ ’’ or ‘‘ ‘existing’ ’’ mine in 2010 and 2013.
1 AR at 351. But the hearing examiner found
a large gap in activity when the property was
leased to the cement company. The hearing
examiner found, ‘‘No mining or other activi-
ties occurred on the Property between 2005
and 2015. Aggregate stockpiles remained on
the Property. However, the stockpiles and
disturbed areas had revegetated with volun-
tary trees and grasses.’’ 1 AR at 350 (internal
footnote omitted). The hearing examiner
found that revegetation had not occurred on
50 percent of the property.

¶34 The hearing examiner also found that
in 2012, the cement company ‘‘proposed to
bid on fill jobs utilizing material from the
Property’’ but ‘‘no material was extracted
from the Property during this period.’’ Id. In
2013, the company ‘‘imported roughly 54,000
yards of fill material to the Property for
potential use in reclamation. However[,] Ms.
Zimmerly denied [the company’s] proposal to
utilize this material for reclamation and or-
dered [the company] to remove it.’’ Id. The
hearing examiner found that mining briefly
resumed in July 2015, then halted until the
fall of 2017.

C. Clark County Code Provisions Regard-
ing Changes to Existing Uses

¶35 The Commission approved and the
County adopted a scenic area code three
years after the Commission approved Zim-
merly’s 1993 application and issued the di-
rector’s decision.

¶36 The scenic area code had provisions
discussing when changes to or discontinuance
of a use required the user to apply for a new
permit. Former CCC 40.240.170(D)(4) (2006)2

addressed changes to existing production of
mineral resources:

In the [general management area], exist-
ing development or production of mineral
resources may continue unless the Gorge

2. Clark County repealed subsection (D)(4) in 2021. Clark County Ordinance 2021-12-02 § 16.
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Commission determines that the uses ad-
versely affect the scenic, cultural, natural
or recreation resources of the Scenic Area.
These uses will be considered discontinued
and subject to this chapter if any of the
following conditions exist:

(a) The mined land has been reclaimed
naturally or artificially to a point where it
is revegetated to fifty percent (50%) of its
original cover TTT or has reverted to an-
other beneficial use, such as grazing.
Mined land shall not include terrain which
was merely leveled or cleared of vegeta-
tion.

(b) The site has not maintained a re-
quired state permit.

(c) The site has not operated legally
within five (5) years before the date of
adoption of the Management Plan.

Re-establishing a discontinued use requires
the use to comply with the Commission’s
management plan and the issuance of a new
authorization under the county scenic code.
CCC 40.240.170(F).

¶37 The scenic area code had another pro-
vision addressing discontinued uses:

Except as provided in Section
40.240.170(C) [regarding replacement of
existing structures that were destroyed by
natural disasters], any use or structure
that is discontinued for one (1) year or
more shall not be considered an existing
use or structure. Proof of intent to aban-
don is not required to determine that an
existing use or use of an existing structure
has been discontinued.

CCC 40.240.170(E). A use that met the stan-
dard of subsection (E) would also require a
new authorization under the scenic area code
to resume operating. CCC 40.240.170(F).

¶38 The scenic area code provided that a
landowner who wanted the benefit of the
newer, less stringent regulations could apply
‘‘to alter conditions of approval for an exist-
ing use or structure approved under prior
Scenic Area regulations’’ such as the interim
guidelines. Former CCC 40.240.160 (2006).
The new decision would ‘‘supersede[ ] the

original decision.’’ Former CCC
40.240.160(E). There is no evidence that Zim-
merly ever applied to alter the conditions of
authorization for the mine.

D. Hearing Examiner Conclusions

¶39 Even though the Commission issued
the director’s decision before Clark County
adopted its scenic area code, the hearing
examiner applied the scenic area code to
determine whether Zimmerly had a valid au-
thorization for surface mining in 2018. The
hearing examiner concluded that the provi-
sion about changes to use for existing miner-
al production, subsection D(4), applied to the
mine, while the provision stating that a use
would be discounted after one year of no
activity, subsection E, was ‘‘inapplicable.’’ 1
AR at 355. The hearing examiner reasoned
that subsection D(4) recognized surface min-
ing operations would fluctuate over time, and
applying subsection E would undermine that
accommodation.

¶40 The hearing examiner then concluded
that use of the mine had not changed enough
to meet the criteria for finding the use dis-
continued under former CCC
40.240.170(D)(4). The hearing examiner ruled
that Zimmerly and Nutter were allowed to
continue surface mining at the site under the
county scenic area code.

¶41 The hearing examiner declined to rule
on whether the discontinuance term in the
director’s decision was applicable, asserting
that ‘‘[t]he examiner’s jurisdiction is limited
to the application of the County Code. TTT

The Gorge Commission has its own indepen-
dent authority to enforce its regulations if it
determines that the 1993 approval expired.’’
1 AR at 357. The hearing examiner dismissed
most of the code enforcement proceeding
against Zimmerly and Nutter.3

III. COMMISSION PROCEEDINGS

A. Motion to Dismiss and Stay

¶42 The Friends and the Neighbors each
appealed the hearing examiner’s final order.
The Commission consolidated the appeals.

3. The hearing examiner found that Zimmerly
and Nutter violated the county code ‘‘by conduct-
ing rock crushing activities on the Property with-

out a conditional use permit.’’ 1 AR at 358. They
did not appeal this aspect of the decision.



94 Wash. 527 PACIFIC REPORTER, 3d SERIES

¶43 Zimmerly moved to dismiss the appeal
for lack of Commission jurisdiction, in addi-
tion to other arguments. Although the Act
gave the Commission jurisdiction over ‘‘any
final action or order of a county relating to
the implementation of [the Act],’’ Zimmerly
argued that Clark County’s code enforce-
ment proceeding was not related to the ‘‘im-
plementation of the Act’’ and was outside the
Commission’s jurisdiction. 16 U.S.C.
§ 544m(a)(2); 1 AR at 546. Zimmerly con-
tended that an appeal to superior court un-
der the Land Use Petition Act (LUPA),
chapter 36.70C RCW, was the sole mecha-
nism for reviewing the hearing examiner’s
decision. Nutter joined this motion.

¶44 After a hearing, the Commission orally
denied the motions to dismiss. It explained
that it would issue a separate written deci-
sion with its rationale. Zimmerly and Nutter
moved for reconsideration, which the Com-
mission denied.

¶45 Zimmerly and Nutter then petitioned
for interlocutory review on the jurisdiction
issue. As a result, attorneys for Clark Coun-
ty, the Friends, the Neighbors, and the Com-
mission discussed entering a joint defense
agreement allowing them to share certain
privileged information related to the jurisdic-
tion issue. The parties also intended ‘‘to
make clear that [the attorneys were] not
having protected discussion’’ or ex parte
communications about the merits of the ap-
peals before the Commission. CP at 1037.
The agreement specified that the parties’
attorneys were sharing protected information
about the interlocutory appeal to superior
court, but not ‘‘the two pending appeals be-
fore the Gorge Commission.’’ CP at 1043.
The County did not ultimately join the agree-
ment.

¶46 Zimmerly moved for the superior court
to stay the Commission’s proceedings based
on lack of jurisdiction. The superior court
denied the motion for a stay.

B. Merits Arguments

¶47 Before the Commission, the Friends
assigned error to the hearing examiner’s re-
fusal to rule on the validity of the 1993
director’s decision and the conclusion that
the county scenic area code authorized con-

tinued mining on the property. The Friends
believed the 1993 director’s decision was ‘‘the
operative land use decision for mining’’ on
the property and its discontinuance provision
could not be ignored. 1 AR at 323. Because
the hearing examiner had found ‘‘ ‘[n]o min-
ing or other activities’ ’’ occurred on the
property from 2005 to 2015, which was cor-
roborated by utility records and inspection
records from several agencies, the Friends
argued the director’s decision was void due
to its one-year discontinuance provision. 1
AR at 315.

¶48 Zimmerly responded that the county
scenic area ordinances controlled instead of
the director’s decision because the Commis-
sion approved the ordinance more recently.
And she believed the mine was ‘‘a lawful
nonconforming use’’ under the county code. 1
AR at 199. Zimmerly also argued that the
Commission could not properly analyze the
1993 director’s decision on appeal because
the hearing examiner had declined to rule on
the validity of the director’s decision. In-
stead, she believed the Commission would
have to launch an investigation and serve its
own notice of violation.

C. Commission Staff Report

¶49 A staff report reminded the Commis-
sion members that they were expected to
‘‘disclose any conflicts of interest, bias, pre-
judgment and appearance of fairness con-
cerns toward or against the project or any
party’’ at the beginning of the hearing. 1 AR
at 117. The report listed several general dis-
closures of conflicts ‘‘involving the full Com-
mission’’ and invited the members to recuse
if they believed they could not be impartial. 1
AR at 118. The list did not include the joint
defense agreement.

D. Commission Ruling

¶50 The Commission issued its final order
in October 2019. The order explained that it
was both an order on the merits and the
order explaining the reasoning of the denial
of the motion to dismiss for lack of jurisdic-
tion.

¶51 The Commission ruled that it had ju-
risdiction over the code enforcement appeals.
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It emphasized that the Washington Supreme
Court considered the Commission’s jurisdic-
tion to include ‘‘ ‘final appellate authority
over all final county decisions’ ’’ related to
the scenic area. 1 AR at 20 (quoting Skama-
nia County v. Columbia River Gorge
Comm’n, 144 Wash.2d 30, 50, 26 P.3d 241
(2001)). Further, because the code enforce-
ment proceeding alleged a violation of the
scenic area code, ‘‘the administrative pro-
ceeding at issue here specifically involves the
implementation of the National Scenic Area
Act.’’ 1 AR at 23. Thus, the Commission
concluded that it had jurisdiction to hear the
appeals. And it reasoned that LUPA did not
divest it of jurisdiction ‘‘[b]ecause LUPA
doesn’t apply to decisions that are subject to
review by a quasi-judicial body created by
state law, [so] it similarly cannot apply to
decisions that are subject to review by a
quasi-judicial body created by federal and
state law.’’ 1 AR at 21. The Commission
concluded it had the authority to assess
whether the mine could continue operating
under either the director’s decision or the
county scenic area code.

1. Review of 1993 director’s decision

¶52 The Commission reversed as arbitrary
and capricious the finding that the hearing
examiner lacked jurisdiction to review the
1993 director’s decision. The hearing exam-
iner’s holding was inconsistent with other
findings and rulings in the order and listed
several instances of the hearing examiner
relying on the director’s decision throughout
his ruling. The Commission stated that the
hearing examiner ‘‘could not conclude that
the 1993 Development Review decision per-
mitted gravel pit operations in 2018 without
also determining whether the 1993 decision
was still valid.’’ 1 AR at 38. To do so ‘‘was
willful and unreasoning.’’ Id.

¶53 The Commission did not remand for
the hearing examiner to make additional
findings about the director’s decision, howev-
er. This was because the uncontested find-
ings about gaps in mining activity could ‘‘only
allow for a single legal conclusion’’ that peri-
ods of disuse had rendered the authorization
for mining in the director’s decision invalid. 1
AR at 40.

¶54 The Commission relied on the lan-
guage in the 1993 director’s decision stating
that the authorization for mining at the site
would become void if the development action
was discontinued for one continuous year.
The Commission explained that Zimmerly
had to obtain the director’s approval because
there was a specific requirement that sand
and gravel operations be reviewed to ensure
compliance with the Gorge management plan.
The Commission emphasized two of the hear-
ing examiner’s uncontested findings: that no
mining or other activities occurred between
2005 and 2015 while the stockpiles and dis-
turbed areas revegetated during that time,
and that no mining occurred between August
2015 and January 2017. No party had as-
signed error to the findings, so the Commis-
sion was bound by them. Because the hear-
ing examiner found no activity at the mine
for at least two time periods that each ex-
ceeded one year, the Commission concluded
that the director’s decision was void and sur-
face mining was no longer permitted at the
site until Zimmerly obtained a new permit.
Although neither party contested the finding
that there was no activity at the mine from
2005 to 2015, the Commission also recited
evidence from the record supporting that
finding.

2. Review of county scenic area code

¶55 The Commission ruled that it did not
need to address the county scenic area code
further, as the 1993 director’s decision con-
trolled because it predated the code by sev-
eral years, and it was the governing authori-
zation. Nevertheless, the Commission also
concluded that under subsection E of CCC
40.240.170, mining and other activities were
discontinued for more than one year, so sur-
face mining was not authorized under the
scenic area code. The Commission reversed
the order dismissing the code violation. The
ruling reinstated the stop-work order issued
by the county that prohibited Zimmerly and
Nutter from mining until they obtained a
valid scenic area authorization.

IV. CONSOLIDATED APPEAL

TO SUPERIOR COURT

¶56 In November 2019, Zimmerly and Nut-
ter appealed the Commission’s final order to
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the Clark County Superior Court. The supe-
rior court consolidated the appeal of the final
order with the interlocutory appeal on the
Commission’s jurisdiction.

¶57 That same month, Clark County dis-
closed the joint defense agreement in re-
sponse to a public records request from
Zimmerly’s attorneys. In January 2020, Zim-
merly’s counsel then sent a public records
request to the Commission seeking any com-
munications between the Commission and
the Friends or Neighbors. In response, in
February 2020, the Commission disclosed a
copy of the joint defense agreement, prelimi-
nary e-mails discussing the agreement, and
e-mails confirming that Clark County did
not participate in the agreement. Zimmerly
and Nutter filed their opening brief to the
superior court in March 2020.

¶58 In May 2020, Zimmerly and Nutter
filed their reply brief to superior court. For
the first time in their reply, Zimmerly and
Nutter argued that the Commission had vio-
lated the appearance of fairness doctrine by
participating in the joint defense agreement
during the interlocutory appeal of the motion
to dismiss.

¶59 The superior court found that Zimmer-
ly and Nutter’s appearance of fairness claims
were untimely because they were not raised
until the reply. The superior court affirmed
the Commission’s final order in full. Zimmer-
ly and Nutter appeal.

ANALYSIS

¶60 The federal Act does not provide spe-
cific standards for reviewing the Commis-
sion’s actions, but the parties agree that
Washington courts have, as a matter of
Washington common law, reviewed the Com-
mission’s acts under the standards in Wash-
ington’s Administrative Procedure Act
(APA), chapter 34.05 RCW. See Friends of
Columbia Gorge, Inc. v. Columbia River
Gorge Comm’n, 126 Wash. App. 363, 369-70,
108 P.3d 134 (2005) (reviewing a Commission
order under the APA). The APA provides
that this court will grant relief from an agen-
cy’s adjudicative order when an order was
outside the agency’s jurisdiction, the agency
engaged in an unlawful procedure, the agen-

cy erroneously interpreted or applied the
law, the order was not supported by substan-
tial evidence, or the order was arbitrary and
capricious. RCW 34.05.570(3)(b)-(e), (i).

[1, 2] ¶61 The legislature adopted the in-
terstate compact that created the Commis-
sion as a ‘‘regional agency,’’ RCW 43.97.015
art. I(a), and we treat the Commission as a
state agency for purposes of judicial review
of Commission decisions. Consistent with the
APA, we review the Commission’s decision,
not the hearing examiner’s, and we sit in the
same position as the superior court. Camp-
bell v. Employment Sec. Dep’t, 180 Wash.2d
566, 571, 326 P.3d 713 (2014).

[3, 4] ¶62 The burden of establishing the
invalidity of the Commission’s action is on
Zimmerly and Nutter. See RCW
34.05.570(1)(a). ‘‘We review questions of law
and an agency’s application of the law to the
facts de novo, but we give the agency’s inter-
pretation of the law great weight where the
statute is within the agency’s special exper-
tise.’’ Cornelius v. Dep’t of Ecology, 182
Wash.2d 574, 585, 344 P.3d 199 (2015). We
review allegations that an agency’s order is
not supported by substantial evidence by ex-
amining whether there is ‘‘ ‘a sufficient quan-
tity of evidence to persuade a fair-minded
person of the truth or correctness of the
order.’ ’’ Thurston County v. W. Wash.
Growth Mgmt. Hr’gs Bd., 164 Wash.2d 329,
341, 190 P.3d 38 (2008) (quoting City of Red-
mond v. Cent. Puget Sound Growth Mgmt.
H’gs Bd., 136 Wash.2d 38, 46, 959 P.2d 1091
(1998)).

[5, 6] ¶63 An agency acts in an arbitrary
and capricious manner when its action is
‘‘ ‘willful and unreasoning’ ’’ and does not con-
sider surrounding facts or circumstances.
Tucker v. Columbia River Gorge Comm’n, 73
Wash. App. 74, 78, 867 P.2d 686 (1994) (quot-
ing Bishop v. Town of Houghton, 69 Wash.2d
786, 794, 420 P.2d 368 (1966)). The mere fact
that there is room for two opinions will not
render an action arbitrary and capricious. Id.
at 78-79, 867 P.2d 686.

I. COMMISSION JURISDICTION

A. LUPA

¶64 As a preliminary matter, Zimmerly
and Nutter contend that LUPA ‘‘is the exclu-
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sive means for judicial review of all Washing-
ton state land use decisions, including this
one.’’ Opening. Br. of Appellants at 8, n.3.
The Clark County Code generally allows par-
ties aggrieved by code enforcement proceed-
ings to appeal to a hearings examiner, and
the hearing examiner’s decision may be ap-
pealed ‘‘pursuant to [LUPA] in Clark County
superior court.’’ CCC 32.08.040(1); Former
CCC 32.08.050(2) (2018).

[7, 8] ¶65 LUPA ‘‘shall be the exclusive
means of judicial review of land use deci-
sions,’’ with exceptions such as ‘‘[l]and use
decisions of a local jurisdiction that are sub-
ject to review by a quasi-judicial body creat-
ed by state law, such as the shorelines
hearings board or the growth management
hearings board.’’ RCW 36.70C.030(1)(a)(ii).
The Commission was created by a mixture
of state and federal legislation: the Compact
and the Act. The legislature adopted the
Compact as a state statute. RCW 43.97.015.
And this court has held that the Commis-
sion acts ‘‘under authority of state law even
though its authority extends beyond our
state’s borders by virtue of the interstate
compact.’’ Tucker, 73 Wash. App. at 78, 867
P.2d 686. Thus, we hold that land use deci-
sions within the Commission’s jurisdiction
fit within the exception to LUPA’s require-
ments.

B. Language of the Act and County Code

¶66 The parties agree that the Act allows
an aggrieved person to appeal to the Com-
mission from ‘‘any final action or order of a
county relating to the implementation of [the
Act].’’ 16 U.S.C. § 544m(a)(2). Zimmerly and
Nutter do not contest that the Friends and
Neighbors were adversely affected by the
hearing examiner’s order and the hearing
examiner’s decision was a final county action.
They dispute only whether the order related
to the implementation of the Act. Zimmerly
and Nutter argue the Commission lacked
jurisdiction to hear the appeal of the hearing
examiner’s order because the underlying
county ordinances do not implement the Act.

1. Chapter 32.08 CCC

[9] ¶67 First, Zimmerly and Nutter con-
tend that the county’s land use code, chapter
32.08, cannot be read to implement the Act.
We disagree. Chapter 32.08 CCC sets out
Clark County’s procedure for enforcing its
land use and public health ordinances, includ-
ing the scenic area code. CCC 32.08.010(1).
The issues before the Commission related to
the application of the scenic area code and a
Commission authorization to operate surface
mining activities, not the County’s procedure
for enforcing its own ordinances. Thus, we
reject Zimmerly and Nutter’s argument that
application of chapter 32.08 CCC somehow
divests the Commission of jurisdiction.

2. Chapter 40.240 CCC

[10] ¶68 Zimmerly and Nutter contend
that Clark County’s scenic area code, chapter
40.240 CCC, also does not implement the Act
but instead relates to administration or en-
forcement of the Act. Because Congress did
not state that county land use ordinances are
‘‘implementation measures,’’ 16 U.S.C. § 544l,
Zimmerly and Nutter assert the Commission
does not have the power to review proceed-
ings under the county scenic area code. We
disagree.

¶69 The Act unambiguously directed the
Commission to draft and adopt a manage-
ment plan that then set the standards for the
Commission to apply to approve county sce-
nic area land use ordinances. 16 U.S.C.
§ 544d(a)-(e), 544e(b). The County’s scenic
area code states that the code is ‘‘intended to
be consistent with and implement the [Com-
mission’s] Management Plan.’’ CCC
40.240.010.4 And ‘‘[t]he Management Plan
shall be applied consistent with and in the
spirit of the [Act].’’ CCC 40.240.010(C)(1).
The County began its enforcement action
against Zimmerly and Nutter under CCC
40.240.010(B), which prohibits land uses in
the scenic area that have not been approved
pursuant to the scenic area code. This ques-
tion relates to implementation of the Act.

¶70 The Commission’s internal rules also
contain a broad description of the Commis-

4. We cite to the current version of the county
code because the relevant language has not

changed since the code enforcement proceeding
began.
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sion’s jurisdiction, stating that the ‘‘Act au-
thorizes appeals to the Gorge Commission by
a person or entity adversely affected by a
final action or order of a county.’’ 1 AR at
440.

¶71 Although nothing in the Act specifical-
ly identifies county scenic area ordinances as
‘‘related to implementation of the Act,’’ the
relationship between the Act and the county
code is plain. The Act requires that the Com-
mission determine whether a county’s code is
consistent with the Act and the management
plan adopted under the Act. 16
U.S.C.§ 544d(d), 544e(b)(3). This case in-
volves an appeal to the Commission from a
‘‘final action or order of a county relating to
the implementation of [the Act].’’ 16 U.S.C.
§ 544m(a)(2). In sum, under the Act, the
Commission has jurisdiction to hear an ap-
peal of a county’s enforcement of its scenic
area code and the Commission did not exceed
its jurisdiction by hearing this appeal.

II. MERITS OF THE COMMISSION’S RULING

¶72 Zimmerly and Nutter argue that the
Commission exceeded its authority, failed to
follow proper procedures, and erroneously
interpreted or applied the law by ruling that
under the Commission’s 1993 director’s deci-
sion provisions, long periods of no mining
activity rendered the 1993 authorization void.
They argue the Commission committed the
same errors by concluding that the authority
to surface mine was discontinued under the
county code.

A. Whether the Director’s Decision or
County Scenic Area Code Controls

¶73 Zimmerly and Nutter contend that the
Commission’s decision to rely on the di-
rector’s decision over the county scenic area
code was ‘‘wrong on the law and exceeds the
bounds of the Commission’s appellate author-
ity.’’ Opening Br. of Appellants at 30. Be-
cause there is no explicit requirement in the
county code for ‘‘a mine to have or maintain a
Commission permit,’’ Zimmerly and Nutter
reason that the Commission cannot insist on
compliance with the 1993 director’s decision
‘‘as a requirement for continued use.’’ Open-
ing Br. of Appellants at 30, 31. Zimmerly and
Nutter emphasize that neither the manage-

ment plan nor the director’s decision purport
to ‘‘nullif[y] any contrary county code.’’ Open-
ing Br. of Appellants at 33.

¶74 The Commission argues that the sur-
face mine was operating under the Commis-
sion’s 1993 authorization, and the later-
adopted county code cannot retroactively ap-
ply because the code itself requires an appli-
cation to alter the terms of a prior authoriza-
tion such as the director’s decision. Zimmerly
has not applied to alter the terms of the
director’s decision, even though she could
have under the code. See CCC 40.240.160.
We agree with the Commission.

¶75 Clark County initially investigated
Nutter’s resumed mining at the Zimmerly
mine because the County did not believe that
there was a valid scenic area authorization to
mine at the site under the County’s scenic
area code. The initial code enforcement pro-
ceeding charged Zimmerly and Nutter with
violating CCC 40.240.010(B), which requires
a land use within the scenic area to comply
with the scenic area code, the scenic area
management plan, and, by extension, the Act.
CCC 40.240.010 (preface expressing the pur-
pose that the code be consistent with the
management plan and the Act), (C)(1) (re-
quiring county application of the manage-
ment plan consistent with the Act).

[11] ¶76 To the extent that Zimmerly and
Nutter argue that the director’s decision was
outside the scope of the Commission’s review
of the county’s code enforcement action, we
disagree. The county scenic area code re-
quires that land use within the scenic area
comply with the Act. See CCC 40.240.010,
(C)(1).

¶77 The 1993 director’s decision achieved
compliance with the Act—and the interim
guidelines adopted as required by the Act—
and it conditioned its approval on a require-
ment that mining activity not cease for more
than one continuous year. A code enforce-
ment action on the basis that the Zimmerly
mine no longer had authorization to conduct
mining activities under the Act would require
consideration of the 1993 director’s decision.
The director’s decision was properly before
the Commission for consideration, and it is
properly before this court.
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¶78 The Act required Commission review
of many development actions, including exist-
ing mining, for the time period between the
effective date of the Act and the adoption of
each county’s scenic area code. 16 U.S.C.
§ 544h(c). It required Commission review of
preexisting uses to ensure consistency with
the Act, specifically ‘‘that the exploration,
development and production of mineral re-
sources, and the reclamation of lands there-
after, take place without adversely affecting
the scenic, cultural, recreation and natural
resources of the scenic area.’’16 U.S.C.
§ 544d(d)(9), 544h(c). In 1993, Clark County
had not yet adopted its scenic area code, so
the Commission was the only body with au-
thority to approve mining under the Act at
the time. See 16 U.S.C. § 544h(c).

¶79 The Secretary’s interim guidelines
governed approval of development applica-
tions until county scenic area ordinances took
effect. 16 U.S.C. § 544h(a)(1). The Commis-
sion approved the 1993 application for the
continued use and expansion of Zimmerly’s
mine under the interim guidelines. Consis-
tent with the interim guidelines, the di-
rector’s decision stated that it ‘‘shall become
void TTT when the development action is
discontinued for any reason for one continu-
ous year or more.’’ 2 AR at 1003. Also pursu-
ant to the guidelines, the director’s decision
stated that the mine remained ‘‘subject to the
rules and regulations of other state and local
authorities with jurisdiction over the pro-
posed development.’’ Id.; see INTERIM GUIDE-

LINES ch. III(A)(4).

¶80 Because the 1993 director’s decision
set the terms for continued use of the mine
several years before the County implemented
its scenic area code, and the 1993 authoriza-
tion was never updated, the terms of the
director’s decision apply. Zimmerly and Nut-
ter do not point to any provision in the code
making it retroactive to uses that had al-
ready been conditionally approved.

¶81 Significantly, CCC 40.240.160 express-
ly creates a mechanism for a landowner to
seek an updated approval of their existing

use under newer standards in the code. A
new authorization can ‘‘remove or revise
original conditions’’ of approval. CCC
40.240.160(F). This shows that the county did
not intend the code to automatically apply
retroactively. Instead, a landowner has to
affirmatively seek out an update in condi-
tions. Zimmerly failed to do so, and she
expressly agreed to the ongoing application
of the director’s decision terms in the 1997
consent decree.5 Nothing in the permit, sce-
nic area code, or Act prohibits the County
and the Commission from enforcing the
terms of the 1993 authorization. Thus, we
hold that the Commission did not exceed its
authority or fail to follow proper procedures
by relying on the terms of the director’s
decision.

B. Applying the Terms of the Director’s
Decision

¶82 Nutter contends that ‘‘the face of the
1993 decision reveals it applies to an applica-
tion to expand mining operations only.’’ Re-
ply Br. of Nutter at 24. In contrast, Zimmer-
ly acknowledges that the interim guidelines
‘‘required existing mining operations (such as
Zimmerly’s) in the National Scenic Area to
apply for a consistency determination with
the Commission’’ and ‘‘[f]or expediency, Zim-
merly included a mining area expansion for
approval[ ] with its consistency determination
application.’’ Reply Br. of Zimmerly at 6-7
(internal footnote omitted).

[12] ¶83 The application materials in the
record from 1993 clearly state that Zimmer-
ly’s application was ‘‘to resume the mining
activity commenced in 1972’’ and ‘‘continu[e]
gravel mining, with greater scope of opera-
tion than in recent years.’’ 2 AR at 1009-10.
Thus, there is substantial evidence in the
record to support the conclusion that the
Commission’s 1993 director’s decision evalu-
ated both existing mining on the site as well
as the proposed expansion.

¶84 Under the Act, the interim guidelines
were the controlling law for finding consis-
tency with the Act at the time of the di-

5. The Commission argues that the 1997 consent
decree prevents Zimmerly from arguing that the
county code governs her mining activity to the
exclusion of the 1993 director’s decision through

issue preclusion. In light of our analysis and
conclusion that the terms of the 1993 director’s
decision apply, we decline to reach this issue.
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rector’s decision. 16 U.S.C. § 544h(a)(1). The
interim guidelines applied to certain existing
uses such as ‘‘the development of sand, grav-
el, or crushed rock.’’ INTERIM GUIDELINES ch.
III(A)(2). ‘‘These listed uses [were] subject to
a consistency determination.’’ Id. A use that
failed to be consistent with the Act would not
be allowed to continue and was subject to
condemnation. INTERIM GUIDELINES ch. II(B).
The guidelines did not have any specific stan-
dards for reviewing or approving mining ex-
cept that ‘‘[e]xploration, development, or pro-
duction of minerals shall protect the scenic,
cultural, recreation and natural resources of
the Scenic Area’’ and could not be visible
from key viewing areas. INTERIM GUIDELINES

ch. III(C)(9)(b)(1).

¶85 All uses and development that were
‘‘discontinued for more than one year’’ after
approval would require a new consistency
determination under the interim guidelines.
INTERIM GUIDELINES ch. III(A)(6). This was
the equivalent of needing to secure a new
authorization to continue mining. Similar dis-
continuance language appeared in the 1993
director’s decision approving the Zimmerly
mine, which stated that the authorization
‘‘shall become void TTT when the develop-
ment action is discontinued for any reason
for one continuous year or more.’’ 2 AR at
1003.

[13, 14] ¶86 The Commission relied en-
tirely on uncontested findings from the hear-
ing examiner to conclude that mining had
discontinued for more than one continuous
year. In particular, the hearing examiner
found that ‘‘[n]o mining or other activities
occurred on the Property between 2005 and
2015. Aggregate stockpiles remained on the
Property. However, the stockpiles and dis-
turbed areas had revegetated with voluntary
trees and grasses.’’ 1 AR at 350. The con-
trary evidence primarily consists of reclama-
tion permit renewals, which themselves note
no activity at the site for much of that time
period. Permits alone do not establish a con-
tinued use. Seven Hills, LLC v. Chelan
County, 198 Wash.2d 371, 402, 495 P.3d 778
(2021) (stating that building permits ‘‘are not
determinative of the existence of a noncon-
forming use.’’).

¶87 Further, the sum of the conflicting
evidence Zimmerly and Nutter recite does
not cover the entire period where the hearing
examiner found no activity at the mine. In
the most generous interpretation, there is
still a six-year gap between a 2006 Depart-
ment of Ecology checklist that ‘‘identified the
site as an ‘active site’ ’’ and the cement com-
pany’s bids on ‘‘fill jobs using material from
the property’’ in 2012. Opening Br. of Appel-
lants at 44. Zimmerly and Nutter also point
to designations on county maps between 2005
and 2015 that the mine was active, but the
county itself told the hearing examiner that it
had not been conducting monitoring and en-
forcement inspections at the mine. See CCC
40.250.022(F). Even excise tax documents
showing that Zimmerly paid business and
occupation taxes accounted for less than half
of the time period the hearing examiner
found the mine to be inactive. And the fact
that stockpiles of material remained on the
mine property is not by itself dispositive
evidence of continued use when those stock-
piles were being overgrown due to disuse.
The guidelines refer to the ‘‘exploration, pro-
duction, and development of mineral re-
sources,’’ not the long-term storage of stock-
piled material.

¶88 We hold that the Commission did not
act in an arbitrary or capricious manner by
determining that the mine was inactive for
far longer than the discontinuance period set
by the interim guidelines and the 1993 di-
rector’s decision, and the Commission’s find-
ings in this regard are supported by substan-
tial evidence in the record. Because the use
of the mine was discontinued for more than
one continuous year, the Commission’s ap-
proval of the mine is void. Zimmerly and
Nutter must seek a new determination that
the mine is consistent with the Act, which
now requires a permit from the county under
its scenic area code, CCC 40.240.010(B) and
.050(A)(2).

C. Remedy

[15] ¶89 Zimmerly and Nutter contend
that the Commission was required to remand
the question about the terms of the director’s
decision to the hearing examiner to allow



101Wash.ZIMMERLY v. COLUMBIA RIVER GORGE COM’N
Cite as 527 P.3d 84 (Wash.App. Div. 2 2023)

them an opportunity to fully develop the
record. We disagree.

¶90 The federal Act grants the Commis-
sion authority to ‘‘modif[y], terminate[ ], or
set aside’’ any final county action appealed to
it. 16 U.S.C. § 544m(a)(2). As discussed
above, the hearing examiner’s uncontested
findings were sufficient to support the Com-
mission’s conclusion that all activity at the
mine had been discontinued for more than
one continuous year. And the Commission
did not act as a fact finder when it relied
entirely on uncontested findings from the
hearing examiner to conclude that the di-
rector’s decision was void due to discontinued
use. There is sufficient evidence to ‘‘persuade
a fair-minded person of the truth or correct-
ness of’’ the Commission’s order. Thurston
County, 164 Wash.2d at 341, 190 P.3d 38.

¶91 The 1993 director’s decision is void,
and there is no current scenic area permit
authorizing mining at the Zimmerly mine
under the federal Act. Zimmerly and Nutter
must seek approval from the current permit-
ting entity—Clark County—before they may
resume mining. Because we hold that Zim-
merly and Nutter do not have authorization
to mine under the 1993 director’s decision,
we need not interpret the county code or
address the argument that this appeal is
moot based on revisions to the county code.

III. APPEARANCE OF FAIRNESS

¶92 Zimmerly and Nutter contend that the
Commission violated the appearance of fair-
ness by failing to disclose its joint defense
agreement with the Friends and Neighbors
regarding the jurisdiction portion of the case.
They argue the agreement was an ex parte
communication that the Commission had a
duty to disclose before publishing its decision
on the merits. Zimmerly and Nutter also
argue that the superior court’s finding that
they raised this argument late was not sup-
ported by substantial evidence. And they in-
sist that even though the agreement was sent
to and discussed with Zimmerly’s attorneys
several times, it was improper for the superi-
or court to impute ‘‘Zimmerly’s knowledge
and actions to Nutter.’’ Opening Br. of Ap-
pellants at 56. We disagree.

¶93 RCW 42.36.010 provides, ‘‘Application
of the appearance of fairness doctrine to local
land use decisions shall be limited to the
quasi-judicial actions of local decision-making
bodies’’ such as ‘‘boards which determine the
legal rights, duties, or privileges of specific
parties in a hearing or other contested case
proceeding.’’ RCW 42.36.080 further specifies
that ‘‘[a]nyone seeking to rely on the appear-
ance of fairness doctrine to disqualify a mem-
ber of a decision-making body from partici-
pating in a decision must raise the challenge
as soon as the basis for disqualification is
made known to the individual.’’

[16] ¶94 ‘‘A decisionmaker who engages
in prohibited ex parte communications can
validly participate in a decision on the pro-
posal only if he or she places on the record
‘the substance of any written or oral ex parte
communications.’ ’’ Org. to Pres. Agric.
Lands v. Adams County, 128 Wash.2d 869,
887, 913 P.2d 793 (1996) (quoting RCW
42.36.060(1)). ‘‘The purpose of the disclosure
requirement is to provide opposing parties
with an opportunity to rebut the substance of
any ex parte communications.’’ Id. at 889, 913
P.2d 793. The Supreme Court has held that a
failure to disclose an ex parte communication
was harmless when the opposing party later
rebutted the substance of the ex parte com-
munications despite the inadequate disclo-
sure. Id.

[17, 18] ¶95 The test for appearance of
fairness is whether ‘‘ ‘a disinterested person,
having been apprised of the totality of a
[commissioner’s] personal interest in a mat-
ter being acted upon,’ ’’ would be ‘‘ ‘reason-
ably justified in thinking that partiality may
exist.’ ’’ Bunko v. City of Puyallup Civ. Serv.
Comm’n, 95 Wash. App. 495, 503, 975 P.2d
1055 (1999) (alteration in original) (quoting
Swift v. Island County, 87 Wash.2d 348, 361,
552 P.2d 175 (1976)). ‘‘The party asserting a
violation of the doctrine must produce suffi-
cient evidence demonstrating bias, such as
personal or pecuniary interest on the part of
commissioner; mere speculation is not
enough.’’ Id.

¶96 In In re Disciplinary Proceeding
Against Scannell, an attorney subject to dis-
ciplinary action also sued disciplinary counsel
and the hearing officer, effectively creating a
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situation where those parties needed to joint-
ly defend against Scannell’s action. 169
Wash.2d 723, 742, 239 P.3d 332 (2010). In
that case, the Washington Supreme Court
held that the appearance of fairness doctrine
did not require the hearing officer to recuse
from making a decision in the disciplinary
action. Id. at 743, 239 P.3d 332. Here, Zim-
merly and Nutter’s jurisdictional challenge
created a similar alignment between the
Friends and Neighbors and the Commission
on the jurisdiction issue.

[19] ¶97 In addition, the resulting joint
defense agreement was between the Friends,
the Neighbors, and the Commission’s attor-
neys, not the Commission members them-
selves. Nothing in chapter 42.36 RCW indi-
cates that its restrictions apply to a decision-
making body’s attorneys, and the policy im-
plications of extending the chapter in such a
manner are significant. Zimmerly and Nutter
also do not offer any evidence of undisclosed
communications between Commission mem-
bers and the parties. ‘‘[M]ere speculation’’ of
undisclosed ex parte communication is insuf-
ficient. Bunko, 95 Wash. App. at 503, 975
P.2d 1055.

[20] ¶98 Further, the agreement was dis-
closed to Zimmerly’s attorneys several times
in the weeks before Zimmerly and Nutter
filed their joint opening brief with the superi-
or court. Zimmerly and Nutter were filing
joint briefs below at the same time that the
joint defense agreement was being discussed.
A party must raise a basis for disqualification
‘‘as soon as the basis for disqualification is
made known to the individual.’’ RCW
42.36.080. There is substantial evidence to
support the trial court’s ruling that the ap-
pearance of fairness argument raised for the
first time in Zimmerly and Nutter’s reply
was untimely.

¶99 In sum, there is no evidence of ex
parte communication between Commission
members and the parties. And to the extent
that Zimmerly and Nutter argue that the
agreement itself was an ex parte communica-
tion, their attempt to retroactively disqualify
the Commission in their reply brief to superi-
or court was untimely.

CONCLUSION

¶100 The 1993 director’s decision was the
scenic area authorization allowing surface
mining on Zimmerly’s property. Under the
terms of the director’s decision, that authori-
zation became void when mining was discon-
tinued for more than one continuous year.
Zimmerly and Nutter hold no current scenic
area authorization, and they must obtain a
valid authorization from the county before
resuming mining operations. We affirm.

We concur:

Che, J.
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