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son to allow late exercise of the option, and
there was no error in this case.

Affirmed.

SEINFELD and HOUGHTON, JJ.,
concur.
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Landowner sought review of decision of
Columbia River Gorge Commission which de-
nied application to subdivide real property
located in scenic area. The Superior Court,
Skamania County, Ted Kolbaba, J., entered
Jjudgment for commission, and landowner ap-
pealed. The Court of Appeals, Petrich, J.,
held that: (1) commission was not required
to comply with state Administrative Proce-
dure Act in promulgating guidelines, and (2)
denial of application was not arbitrary or
capricious.

Affirmed.

1. Zoning and Planning ¢=610

Review of decision of bi-state commis-
sion acting under authority of both federal
and state law regarding real estate develop-
ment in federally designated scenic area is
limited to determination whether commis-
sion’s decision was arbitrary and capricious.
Columbia River Gorge National Scenic Area
Act, § 5(a)(1)(A), 16 US.CA. § 544c(a)(1)(A);
West’s RCWA 43.97.015.
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2. States =6

Commission ereated by federal law to
manage lands in federally designated scenic
area acts under authority of state law, even
though its authority extends beyond state
borders by virtue of an interstate compact.
Columbia River Gorge National Scenic Area
Act, § 5(2)(1)(A), 16 U.S.C.A. § 54de(a)(1)(A);
West’'s RCWA 43.97.015.

3. Zoning and Planning ¢=13.5

Guidelines promulgated by commission
created by federal law to make local zoning
decisions regarding federally designated sce-
nic area were valid, notwithstanding alleged
noncompliance with state Administrative
Procedure Act, so long as guidelines were
promulgated in accordance with procedural
rules set forth in enabling statute. Columbia
River Gorge National Scenic Area Act, §§ 2
et seq., 10(c), 16 U.S.C.A. §§ 544 et seq.,
b44h(c); West’'s RCWA 34.05.001 et seq.

4. Zoning and Planning &=13.5

Scenic area commission could consider
potential future development and prece-
dential effect of approving proposed subdivi-
sion, in determining whether proposed subdi-
vision of ten-acre parcels to create five-acre
parcels would adversely affect the scenic
area, and could deny application based on
cumulative effect of potential future develop-
ment and on finding that proposed use was
not compatible with existing rural residential
low-density population. Columbia River
Gorge National Scenic Area Act, § 2(a), 16
U.S.C.A. § 544(a).

5. Administrative Law and Procedure
=677

Absent assignment of error to finding of
fact of administrative agency, that finding is
verity on appeal.

6. Zoning and Planning ¢13.5

Scenic area commission did not act arbi-
trarily or capriciously by denying application
to subdivide four ten-acre parcels into eight
five-acre parcels of land; commission consid-
ered statutory factors in determining wheth-
er proposal would adversely affect scenic
area, and provided factual support for each
consideration, and found that proposed
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change would increase density in key viewing
area and thet precedential effect of subdivi-
sion would aave cumulative significant im-
pact. Columbia River Gorge national Scenic
Area Act, §§ 2 et seq., 10(c), 16 US.CA.
§8 544 et seq., 544h(c).

_sAlan L. Gallagher, Canby, OR, for appel-
lant.

Lawrence C. Watters, Counsel Columbia
River Gorge Com’n, White Salmon, for re-
spondent. '

PETRICH, Judge.!

Tom Tucker appeals from a decision of the
Skamania County Superior Court affirming a
denial of his |gsapplication to subdivide real
property located in the Columbia River
Gorge Scenic Area. Tucker sought to subdi-
vide four 10-acre parcels of land into eight 5-
acre parcels.

In 1986, Congress passed the “Columbia
River Gorge National Scenic Area Act”
(Act)2 Its purpose was

(1) to establish a national scenic area to
protect and provide for the enhancement
of the scenic, cultural, recreational, and
natural resources of the Columbia River

Gorge; and

(2) to protect and support the economy
of the Columbia River Gorge area by en-
couraging growth to occur in existing ur-
ban areas and by allowing future economic
developrrent in a manner that is consistent

with paragraph (1).

—

Judge John A. Petrich was a member of the
Court of Appeals at the time oral argument was
heard on this matter. He is now serving as a
judge pro tempore of the court pursuant to CAR
21(c).

2. 16 U.S.C. § 544 et seq. (1986).

3. One of the greatest threats to the area before
passage of the Act was the creation of additional
subdivisioas and residential housing outside of
urban areas. Blair, The Columbia River Gorge
National Scenic Area Act, Its Genesis and Legisla-
tive History, 16 Environmental Law 863, 874
(1987).

4. The Act provided for the Commission to review
major development actions until the counties
submit and obtain approval of their own land use
regulations. 16 U.S.C. § 544h(c). In June 1987,

16 US.C. § 544a® One central feature of
the Act was the creation of the Columbia
River Gorge Commission (Commission), 16
U.S.C. § 54de, to manage the lands designat-
ed as part of the Columbia River Gorge
National Scenic Area (Scenic Area). 16
U.S.C. § 544b. Under the Act, the interim
management guidelines required the Com-
mission to “review all proposals for major
development actions and new residential de-
velopment in such county in the scenic area,
except urban areas.” 16 US.C. § 544h(e).
Final interim guidelines were in effect when
Tucker filed his application to divide his
property, making his proposal subject to the
Commission’s review.! The Commission’s
mandate under Jgithe interim guidelines was
to “allow major development actions and new
residential development only if it determines
that such development is consistent with the
standards” set forth in the Act. 16 U.S.C.
§ 544h(c). Proposals, such as Tucker’s, to
subdivide property are “major development
actions”. 16 U.S.C. § 544()(1). Pursuant to
the Commission’s procedural rules, the Di-
rector of the Commission considered Tuck-
er’s application after the public was given
notice of the proposal and an opportunity to
comment. Commission Rules 350-20-008,
009, and 010.

Richard Benner, the Executive Director of
the Commission, entered findings of fact and
conclusions of law, and denied the applica-
tion. Tucker appealed to the Commission,
which conducted a de novo review of the
Director’s decision. Commission Rule 350-
90-018. The Commission adopted findings of

the Secretary of Agriculture adopted interim
guidelines to assist in the management of Gorge
lands until the counties established regulations in
accordance with the Act. 16 U.S.C.
§ 544h(a)(1).

In September 1992, the Commission adopted a
management plan. 16 U.S.C. § 544d(c). This
plan was based upon a resource inventory of the
Columbia River Gorge and included guidelines
for the counties’ adoption of land use ordinances.
16 U.S.C. § 544e. If a county fails to submit
proposed ordinances for approval, the Commis-
sion is directed to promulgate regulations for the
county. 16 US.C. § Sdde(c). At the time of
Tucker’s application, neither the management
plan nor approved county regulations had yet
been in effect. :
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fact and conclusions of law and upheld the
Director’s decision’ Tucker then appealed
to the Skamania County Superior Court, as
allowed by 16 U.S.C. § 544m(b)(6)(A). That
court, sitting in an appellate capacity, af-
firmed the Commission’s decision. We as-
sume a similar role and must review the
propriety of the Commission’s decision.
Finding no error, we affirm.

[1,2] Preliminarily, we must decide what
standard of review applies when reviewing
the decision of a bi-state commission acting
under the authority of both federal and state
lmlaw. The Act specifically provides that the
Commission is not a federal ageney or instru-
mentality:

[TThe States of Oregon and Washington
shall establish by way of an interstate
agreement a regional agency known as the
Columbia River Gorge Commission, and
shall incorporate sections 544 to 544p of
this title by speecific reference in such
agreement. The Commission shall carry
out its functions and responsibilities in ac-
cordance with the provisions of the inter-
state agreement and of sections 544 to
544p of this title and shall not be consid-
ered an agency or instrumentality of the
United States for the purpose of any Fed-
eral law . ..

(Italics ours.) 16 U.S.C. § 54de(a)(1)(A).
RCW 43.97.015, which incorporates the Act,
specifically provides:

The legislature of the State of Washing-
ton hereby ratifies the Columbia River
Gorge Compact set forth below, and the
provisions of such compact hereby are de-
clared to be the law of this state upon such
compact becoming effective as provided in
Article III.

5. The Commission adopted the Director’s find-
ings of fact and with one modification adopted
his conclusions of law. The Commission substi-
tuted its conclusion as to the conversion of land
for the Director’s. The Commission concluded:
“‘The four subject parcels and those parcels with-
in the southwest quarter of section 27 are in an
area committed to rural residential use of a mod-
erately low density. The proposed development
does not represent a conversion of forest land.”

The Director had concluded: “The four subject
parcels and those parcels within the southwest

867 PACIFIC REPORTER, 2d SERIES

Clearly, the Commission is acting under
authority of state law even though its author-
ity extends beyond our state’s borders by
virtue of the interstate compact: Compare
Seattle Master Builders Assm v Pacific
Northwest Elec. Power & Consery. Planning
Coun., 786 F.2d 1859 (9th Cir.1986) (inter-
state compacts distinguished from federal
agencies; federal APA applied pursuant to
Congress’ express directive), cert, denied,
479 U.S. 1059, 107 S.Ct. 939, 93 L.Ed.2d 989
(1987). Accord Klickitat Cy. v. Columbia
River Gorge Comm’™, T10 F.Supp. 1419
(E.D.Wash.1991) (Congress intended the
Commission to adopt state law). But see
Klickitat Cy. v. State, 71 Wash.App. 760, 767,
862 P.2d 629 (1993) (Compact is an instru-
ment of federal law).

Traditionally, review of zoning decisions
has been subject to a standard under which
we uphold the zoning determination “absent
a clear showing of arbitrary, unreasonable,
irrational or unlawful zoning action or inac-
tion.” Bishop v. Houghton, 69 Wash.2d 786,
792-93, 420 P.2d 368 (1966). Such arbitrary
and capricious action is

willful and unreasoning action, without
consideration and in disregard of facts or
circumstances ... [Wlhere there is room

_lzfor two opinions, action is not arbitrary
and capricious when exercised honestly
and upon due consideration, even though it
may be otherwise felt that a different con-
clusion might be reached.

Bishop, at 794, 420 P.2d 368. In those cases,
the court is reviewing the decision as it ap-
plies to a local zoning determination. Here,
the Secretary of Agriculture created the in-
terim guidelines, not the local government
agencies, and the Commission is the ruling
government body, not the local authority.
Nonetheless, in our view, the interim guide-

quarter of section 27 are in an area committed to
rural residential use of a moderately low density.
The proposed development does not represent a
conversion of forest land. However, subsequent
divisions of 10-acre parcels in the area would
cumulatively increase the residential density.
This cumulative increase of residential develop-
ment may result in an increase of conflicts be-
tween rural residential and forest uses, which
would have an adverse effect on resource lands
within the vicinity.”
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lines are intended to act locally and, thus, be
reviewed as is any other land use decision.
Hence, our review is limited to determining
whether the Commission’s decision was arbi-
trary and capricious.

[3]1 Tucker first argues that he is not
bound by ths final interim guidelines because
the Commission is required to adopt regula-
tions governing lot size and these regulations
must be adepted in accordance with the pro-
cedures set forth in the Washington Adminis-
trative Procedure Act, RCW 384.05, before
they can bind an applicant by a lot size
restriction. He also alleges that the trial
court abused its discretion in not allowing
him to submit evidence on the lack of valid
Commission. regulations.

Congress anticipated the difficulty of ad-
ministering a regional agency exercising au-
thority in two legal sovereigns:

For purposes of providing a uniform sys-
tem of laws, which, in addition to sections
544 to 544p of this title, are applicable to
the Commission, the Commission shall
adopt regulations relating to administra-
tive procedure, the making of contracts,
conflicts-of-interest, financial disclosure,
open meetings of the Commission, advisory
committees, and disclosure of information
consistent with the more restrictive statu-
tory provisions of either State....

16 U.S.C. § 544c(b). The legislative “Section
by Section Analysis” of the Act provides:

The Commission must adopt a uniform
set of laws relating to administrative pro-
cedure and the functioning of the Commis-
sion. In order to ensure that the Commis-
sion merabers are following the laws of his
or her own state, the Commission is Jgodi-
rected to adopt the law of either Washing-
ton or Oregon, whichever is more restric-
tive in scope.

132 Cong.Rec. 15628. Accordingly, the Com-
mission adopted a set of rules for administra-
tive procedure.® Tucker does not assert that
the Commission violated these procedural

6. The rules do not indicate whether their source
is Washington or Oregon law.

7. 16 U.S.C. § 544h(c) provides, in part:
“The Commission shall allow major develop-
ment actions and new residential development

rules. Accord California Tahoe Regional
Planning Agency v. Sahara Tahoe Corp., 504
F.Supp. 751, 752 (D.Nevada 1980) (“The very
nature of the body, a political subdivision
independent of the states that conceived it,
suggests that the agency should have inher-
ent powers to adopt policies of review that
best carry out its purposes.”); State of Cali-
fornia ex rel. Younger v. Tahoe Regional
Planning Agency, 516 F.2d 215, 218 (9th
Cir.1975) (“the Compact and the TRPA are
sui generis offsprings of a marriage between
sovereign partners, each extremely reluctant
to relinquish its sovereignty over a portion of
its territory”), cert. denied, 423 U.S. 868, 96
S.Ct. 181, 46 L.Ed.2d 97 (1975). But see
Seattle Master Builders, 786 F.2d at 1371
(“To the extent that the Council functions as
a compact, it is considered the state-created
agency of each state.”).

As to Tucker’s claim, the Act specifically
provides that the Commission must evaluate
applications such as Tucker’s under the stan-
dards and purposes contained in the Act. 16
U.S.C. § 544h(e).” These standards and pur-
poses are: the context of the proposed ac-
tion; its intensity; its relationship with other
similar actions; proven mitigation measures;
and the protection and enhancement of the
seenie, cultural, recreational and natural re-
sources of the Scenic Area. 16 U.S.C.
§§ 544(a), 544a. The Commission’s final or-
der reflects its consideration of these di-
rectives in reaching its decision on Tucker’s
application. The Commission need not adopt
and implement specific land use regulations
as a prerequisite to exercising its review
functions under the Act. In fact, no provi-
sion authorizes the Commission to adopt land
use regujations.g; Rather, the Act provides
that the Commission is to apply the interim
guidelines, which Tucker does not claim it
adopted in an unlawful manner: Here, the
Commission’s order reflects its proper con-
sideration of Tucker’s application. Nothing
suggests that it acted in an arbitrary and
capricious manner.

only if it determines that such development is
consistent with the standards contained in sec-
tion 544d of this title and the purposes of
sections 544 to 544p of this title.”
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Tucker’s claim that the trial court abused
its discretion in not allowing him to submit
evidence of the absence of Commission regu-
lations fails for the same reasons. Nothing
in the Act requires or allows the Commission
to adopt such regulations.

[4]1 Next, Tucker claims that the Com-
mission erred in finding that the division of
his property would “adversely affect” the
Scenic Area. He argues that his proposal
was simply a matter of drawing lines down
the middle of 10-acre parcels to create 5-
acre parcels. He argues that the Commis-
sion erroneously considered potential future
development and the precedential effect of
approving 5-acre parcels in finding that his
proposal would adversely affect the Scenic
Area.

To “adversely affect” the Scenic Area
means “a reasonable likelihood of more than
moderate adverse consequences for the sce-
nie, cultural, recreation or natural resources
of the scenic area....” 16 U.S.C. § 544(a).
As noted below, the Commission addressed
all the factors set out in the Act for deter-
mining whether the proposal would adversely
affect the Scenic Area.?

The Commission’s final order provided:
“lalllowing the proposed land division would
establish a precedent for dividing the adja-
cent ownerships into 5-acre parcels.” Tuck-
er claims this is insufficient grounds upon
which to deny a permit to subdivide, and that
his application should be judged on its own
merits.

_IszCumulative effect is a justifiable reason
to deny Tucker’s application. In Hayes v.
Yount, 87 Wash.2d 280, 552 P.2d 1038 (1976),
the Supreme Court held that consideration of
future development was permissible in deter-
mining “cumulative environmental harm”.
Hayes, at 287, 552 P.2d 1038. The court also
found no error in the Shorelines Hearings
Board’s consideration of the precedential ef-

8. Tucker cites Narrowsview Preserv. Ass’n v. Taco-
ma, 84 Wash.2d 416, 526 P.2d 897 (1974), con-
tending the Commission had to consider (1) the
extent to which his proposed action would cause
adverse environmental effects in excess of those
already in the area; and (2) the proposal’s quan-
titative adverse impact, including its cumulative
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fect of approving the application before it.
Hayes, at 291, 552 P.2d 1038.

[5,6] Here, the Commission’s decision is
factually similar to the Board’s decision in
Yount. The Commission’s unchallenged
findings of fact evidence its concerns about
the precedent of allowing 5-acre plats and
show that Tucker’s proposed use was not
compatible with the existing rural residential
low density population. Absent an assign-
ment of error to a finding of fact of an
administrative agency, that finding is a verity
on appeal. Shoreline Comm’ty College Dist.
No. 7 v Employment Sec. Dept., 120
Wash.2d 394, 842 P.2d 938 (1992); Fuller v.
Department of Empl. Sec., 52 Wash.App. 603,
606, 762 P.2d 367 (1988), review denied, 113
Wash.2d 1005 (1989). Accord Murray v. Co-
lumbia River Gorge Commission, 125 Or.
App. 444, 865 P.2d 1319 (1993); Miller v.
Columbia River Gorge Comm’n, 118 Or.App.
553, 848 P.2d 629 (1993) (substantial evidence
supports the Commission’s decision and it
properly applied the law). As noted below,
the Commission’s determination that Tuck-
er's proposal would “adversely affect” the
Scenic Area is supported by its findings and,
as such, there is nothing to indicate it acted
in an arbitrary and capricious manner.

Next, Tucker claims that the Commission’s
decision was not a detailed order as required
by RCW 34.05.461. He claims that the Com-
mission’s order, which was essentially an
adoption of the Director’s decision, did not
address the appropriateness of treating the
properties separately; the appropriateness of
considering each property in relation to the
property surrounding it; the reasonableness
of the lot size; the special characteristics of
each property; the precise visual setting of
each property; and the nature and use of the
properties.

The Commission’s order sufficiently dem-
onstrates its consideration of the factors out-
lined in the Act for determining jgswhether a
proposal would “adversely affect” the Scenic

harm. Narrowsview, 84 Wash.2d at 423, 526
P.2d 897. The standard applied in Narrowsview
was a “significant” adverse effect. Narrowsview,
84 Wash.2d at 423, 526 P.2d 897. Here, it is
“more than moderate adverse consequences.”’
16 U.S.C. § 544(a). As such, Narrowsview is
inapplicable.
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Area, and it orovides factual support for each
consideration. See 16 U.S.C. §§ 544-b44p
(Commission must consider the context, the
intensity, the relationship between the pro-
posed action and similar actions which are
individually insignificant, but which have cu-
mulative significant impact, and the proven
mitigation measures). The Commission
found the parcels were in a “key viewing
area” as defined in the final interim guide-
lines (context); the proposed change would
result in an increase in density in an area
where 92 percent of the surrounding lots
were 10 acres or more, with an average size
of 7.5 acres (intensity); and, considered with
other similar actions, would have a cumula-
tive significant impact. The Commission’s
order properly sets out the facts which
formed the basis for its decision.

Tucker raises several additional issues that
we do not address. He argues that the
Commission placed a moratorium on Gorge
development; failed to consider mitigation
possibilities; did not consider the protection
and enhancement of the Gorge economy; vio-
lated his vested rights; and made a regulato-
ry taking in denying his application. Tucker
either fails to support these claims with legal
argument or authority, or fails to demon-
strate they were previously considered by
the agency below. Smith v. King, 106
Wash.2d 443, 451-52, 722 P.2d 796 (1986);
Puget Sowad Plywood, Inc. v. Mester, 86
Wash.2d 185, 142, 542 P.2d 756 (1975); Mey-
ers v. Newvort Consol. Joint Sch. Dist. No.
56-415, 31 Wash.App. 145, 155, 639 P.2d 853,
review denied, 97 Wash.2d 1018 (1982); RAP
10.3(a)(5).

Judgment affirmed.

MORGAN, C.J., and ALEXANDER, J.,
concur.
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Hilary Irving THOMPSON, a/k/a Larry
Storm, Edward Johnson, David
Williams, Kevin Taylor, Kelly Thomp-
son, Thomas Callery, Stormy, Thunder,
Appellant.

No. 15312-2-1L
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Feb. 23, 1994.

Defendant was convicted in the Superior
Court, Clallam County, Gary W. Velie, J., of
third-degree assault. Defendant appealed.
The Court of Appeals, Alexander, J., held
that: (1) state did not waive its right to use
defendant’s prior statement for impeachment
purposes, despite initial assertion that state
did not intend to use any statements of de-
fendant; (2) defendant failed to establish
prejudice from midtrial hearing to determine
admissibility of defendant’s prior statement
for impeachment purposes; and (3) totality
of circumstances supported finding that de-
fendant’s prior statement to police officer
was voluntary and, thus, admissible for im-
peachment purposes even absent Miranda
warnings.

Affirmed.

1. Stipulations €=14(7)

State did not make waiver by stipulation
of its right to use prior statement of defen-
dant for impeachment purposes, despite ini-
tial assertion by prosecutor that state did not
intend to use any statements of defendant, in
light of subsequent pretrial clarification that
state would not use statement in its case in
chief but reserved right to use statement to
impeach defendant. CrR 4.5(g).

2. Criminal Law &=632(4)
Witnesses €=388(1)

Hearing to determine admissibility of
defendant’s prior statement may be held
midtrial, which may be more efficient than
pretrial hearing if statement will be offered



