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The Court of Appeals’ order dismissing
petitioner’s second personal restraint peti-
tion is affirmed.

ANDERSEN, C.J., and UTTER,
DURHAM, SMITH, GUY, JOHNSON and
MADSEN, JJ., concur.
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_13ssSCHAEFCO, INC. and Wynco,
Inc., Appellants,

v.

COLUMBIA RIVER GORGE
COMMISSION,
Respondent.

No. 59876-2.

Supreme Court of Washington,
En Banc.

April 29, 1993.
Reconsideration Denied June 11, 1993.

Developers challenged administrative
decision rejecting development of property
subject to the Columbia River Gorge Na-
tional Scenic Area Act. The Superior
Court, Clark County, John N. Skimas, J.,
affirmed administrative decision, and devel-
opers appealed. The Court of Appeals cer-
tified appeal. The Supreme Court, Dur-
ham, J., held that appeal was untimely.

Dismissed.

Guy, J., filed dissenting opinion, in
* which Johnson, J., joined.

1. Motions €39

Trial court may not extend timeperiod
for filing motion for reconsideration. CR
6(b).

2. Appeal and Error ¢=428(2)

Untimely motion for reconsideration
does not extend 30-day limit for filing no-
tice of appeal. RAP 5.2(a, e); CR 6(b).

3. Motions ¢=39

Motion for reconsideration was not
timely, though motion was filed in timely
manner, where motion was not served on
opposing party in timely manner. CR
59(b).
4. Zoning and Planning =741

Developers failed to provide sufficient
excuse for failing to file timely notice of
appeal from decision of superior court up-
holding rejection of proposal, nor did they
demonstrate sound reasons to abandon
preference of finality, as would warrant
disregarding procedural failures and con-
sidering merits, irrespective of the impor-
tant issues raised on the merits. RAP
18.8(b), 18.9(b).

Blair, Schaefer, Hutchison & Wolfe, Mi-
chael Simon, Vancouver, for appellants.

Lawrence Watters, White Salmon, for re-
spondent.

DURHAM, Justice.

Appellants, Schaefeo, Inc. and Wynco,
Ine. (Schaefco), wish to develop property
which is subject to the Columbia River
Gorge National Scenic Area Act, 16 U.S.C.
§ 544 et seq. (Gorge Act). Their proposal
to develop one lot in an intended larger
development was rejected by the Columbia
River Gorge Commission (Commission).
The Commission was affirmed on appeal by
the Clark County Superior |g;Court. Be-
cause Schaefco has failed to timely perfect
its appeal to this court, we dismiss.

On July 2, 1991, the Superior Court en-
tered its final order affirming the Commis-
sion’s decision. Schaefco moved for recon-
sideration of this order pursuant to CR 59.
This rule requires that a motion for recon-
sideration “shall be served wnd filed not
later than 10 days after the entry of the
judgment.” (Italics ours.) CR 59(b). Al-
though Schaefeo filed its motion for recon-
sideration with the Superior Court on July
12, 1991, it did not serve the Commission
with this motion until July 16, 1991.

The Superior Court denied the motion for
reconsideration on August 16, 1991. Scha-
efco then filed a notice of appeal with the
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Court of Appeals on September 9, 1991.
At the appellate court, the Commission im-
mediately filed a motion to dismiss because
the appeal was not filed within the applica-
ble 30-day time limit. The Commission
argued that Schaefco’s notice of appeal dat-
ed back to the Superior Court’s July 2
order because the motion for reconsidera-
tion was untimely, and therefore did not
extend the 30-day time period for filing a
notice of appeal. The Commissioner for
the Court of Appeals ruled in the Commis-
sion’s favor, but was later modified by the
Court of Appeals without explanation. The
Court of Appeals then certified the appeal
to this court.

The Commission argues that we lack jur-
isdiction to hear this case because the no-
tice of appeal was untimely. Schaefco
counters that the issue was decided below,
thereby curing any procedural deficiencies.

[11 A party is allowed 30 days in which
to file a notice of appeal. RAP 5.2(a).
This 30-day time limit can be extended due
to some specific and narrowly defined cir-
cumstances (none of which apply here).
RAP 5.2(a). It can also be prolonged by
the filing of “certain timely posttrial mo-
tions”, including a motion for reconsidera-
tion. (Italics ours.) RAP 52(a), (¢). A
motion for reconsideration is timely only
where a party both files and serves the
motion within 10 days. CR 59(b). A trial
court may not extend the time period for
filing | s¢s2 motion for reconsideration. CR
6(b); Moore v. Wentz, 11 Wash.App. 796,
799, 525 P.2d 290 (1974).

[2,3] Here, Schaefco filed the motion
for reconsideration within 10 days of the
Superior Court’s July 2 order. However, it
did not serve the motion on the Commission
until July 16—4 days past the allowable
time limit. Because Schaefco’s motion for
reconsideration was not timely, it did not
extend the 30-day limit for filing the notice
of appeal. As such, the notice of appeal
Schaefco filed on September 9 was well
outside the 30-day time limit.

1. Schaefco's argument that the procedural ques-
tion was decided below is inapposite. When a
case is transferred to this court, if the appeal
“has not been properly perfected, this court
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[4] When an appellant fails to timely
perfect an appeal, the disposition of the
case is governed by RAP 18.8(b). State v.
Ashbaugh, 90 Wash.2d 432, 438, 583 P.2d
1206 (1978). That rule states:

The appellate court will only in ex-

traordinary circumstances and to prevent
a gross miscarriage of justice extend the
time within which a party must file a
notice of appeal.... The appellate court
will ordinarily hold that the desirability
of finality of decisions outweighs the
privilege of a litigant to obtain an exten-
sion of time under this section.

RAP 18.8(b). Schaefco has not provided
sufficient excuse for its failure to file a
timely notice of appeal, nor has it demon-
strated sound reasons to abandon the pref-
erence for finality.!

We recognize that Schaefco raises many
important issues, including an equal protee-
tion claim arising from the Gorge Act’s
failure to designate Washougal, Washing-
ton as an urban area. However, it would
be improper to consider these questions
given the procedural failures of this case.
See RAP 18.8(b), 18.9(b); Ashbaugh, at
438, 583 P.2d 1206. Schaefco’s appeal is
dismissed.

ANDERSEN, CJ., and UTTER,
BRACHTENBACH, SMITH and
MADSEN, JJ., Concur.

_13soGUY, Justice (dissenting).

The majority dismisses Schaefco’s claim
because Schaefco “failed to timely perfect
its appeal to this court”. Majority, at 1225.
I dissent.

RAP 5.2 provides that a notice of appeal
must be filed within 80 days of the decision
which the party filing the notice wants
reviewed, or within 30 days of the entry of
an order deciding a timely motion for re-
consideration. RAP 5.2(a), (e). As the ma-
jority states, a motion for reconsideration
is timely only where a party both files and
serves the motion within 10 days after en-

upon transfer will consider such a defect and
take appropriate action.” Glass v. Windsor Nav.
Co., 81 Wash.2d 726, 727, 504 P.2d 1135 (1973).



SCHAEFCO v. COLUMBIA RIVER GORGE COM’N Wash. 1227
Cite as 849 P.2d 1225 (Wash. 1993)

try of the judgment. CR 59(b). In this
case, Schaefco timely filed its motion for
reconsideration but failed to serve the Com-
mission within 10 days of the trial court’s
July 2, 1991 order. Nonetheless, the trial
court apparently considered the motion and
denied the same on August 16, 1991. Scha-
efco subsequently filed a notice of appeal
on September 9, 1991. Schaefco’s filing of
its notice of appeal was within 30 days of
the trial court’s denial of its motion for
reconsideration but was outside the 30-day
period running from the trial court’s July 2
order.

The issue is whether the trial court’s
consideration of Schaefco’s untimely mo-
tion for reconsideration on its merits has
the effect of extending the time for filing a
notice of appeal.. I recognize that an un-
timely motion for reconsideration has no
effect on the commencement of time for
filing an appeal. Canzler v. Mammolits,
40 Wash.2d 631, 633, 245 P.2d 215 (1952).
As the majority states, a trial court may
not. extend the time period for filing a
motion for reconsideration. CR 6(b);
Mceore v. Wentz, 11 Wash.App. 796, 799,
525 P.2d 290 (1974). I dissent, however,
because I believe this court has the authori-
ty to hear an appeal where the party has
relied on a trial court’s consideration of its
posttrial motion for reconsideration and
thereby forgoes filing a timely notice of
appeal. :

RAP 1.2(a) provides that
[tThese rules will be liberally interpret-
ed to promote justice and facilitate the
decision of cases on the merits. Cases
and issues will not be determined on the
basis of compliance or noncompliance
with these rules except in compelling cir-
cumstances where justice demands, sub-
ject to the restrictions in rule 18.8(b).
_1s70RAP 18.8(b) provides that the appellate
court will “only in extraordinary circum-
stances and to prevent a gross miscarriage
of justice” extend the time within which a
party must file a notice of appeal. The
majority did not believe that this was an
“extraordinary circumstance”, declaring in-
stead that Schaefco failed to provide a
“sufficient excuse for its failure to file a

timely notice of appeal”. Majority, at 1226.
I disagree. Schaefco argued that the pro-
cedural question was decided below. When
Schaefco filed its notice of appeal on Sep-
tember 9, the Commission immediately
filed a motion to dismiss the appeal be-
cause it was not filed within the appropri-
ate time limit. See RAP 5.2(a). The Com-
mission argued that Schaefec failed to per-
fect its appeal since Schaefco’s untimely
motion for reconsideration did not extend
the 30-day time period for filing a notice of
appeal. See RAP 5.2(b) (allowing an exten-
sion for timely posttrial motions). The
Commissioner for the Court of Appeals
ruled in the Commission’s favor but was
later modified by the Court of Appeals
without explanation. The Court of Appeals
then certified the appeal to this court.

The majority’s treatment of the unique
procedural posture of this case is unsatis-
factory. The majority states that Schaef-
co’s argument—that the procedural ques-
tion was decided below—is “inapposite”
since this court upon transfer will consider
such defects as failure to perfect an appeal
and will take “appropriate action”. Majori-
ty, at 1226 n. 1 (citing Glass v. Windsor
Nav. Co., 81 Wash.2d 726, 727, 504 P.2d
1135 (1973)). “Appropriate action”, howev-
er, does not automatically mean dismissal.
“This court, in aid of its appellate jurisdie-
tion ... possesses all inherent power of
courts of equity, and when it is made to
appear that a party is being denied relief to
which in equity and good conscience he is
entitled, it is the duty of this court to find
some method within its jurisdiction by
which such relief may be granted.” State
ex rel. Davis & Co. v. Superior Ct for
King Cy., 95 Wash. 258, 261, 163 P. 765
(1917). As we stated more recently,
“I'wlhile a failure to meet jurisdictional re-
quirements has generally mandated dis-
missal of the appeal, this 3 |anicourt has al-
ways. retained, and occasionally exercised
in unusual cases, its authority to neverthe-
less hear the.case on the merits.” State v.
Ashbaugh, 90 Wash.2d 432, 437-38, 583
P.2d 1206 (1978). See, e.g., Myers v. Har-
ris, 82 Wash.2d 152, 155, 509 P.2d 656
(1973).  In Myers, we declined to dismiss
the appeal despite the fact that appellants
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timely submitted notice of appeal without
payment of fees (at that time a jurisdiction-
al requirement). We declined to dismiss
the appeal because the mistake was made
in good faith and the respondents suffered
no prejudice. Myers, at 155, 509 P.2d 656.
See also State v. Sorenson, 2 Wash.App.
97, 101, 466 P.2d 532 (1970), in which the
Court of Appeals found substantial, but not
literal, compliance with jurisdictional re-
quirements sufficient. Schaefco likewise
substantially complied with the rules.
Schaefco timely filed its motion for recon-
sideration. While the Commission did not
receive Schaefco’s mailed service until 4
days after the 10-day deadline, it is doubt-
ful the Commission was prejudiced by the
delay in service since this motion was not
heard until 30 days later on August 16.

Our prior willingness to consider unusual
circumstances in exercising our authority
to hear such cases comports with the
judge-made doctrine of ‘“unique circum-
stances”. See Wolfsohn v. Hankin, 376
U.S. 203, 84 S.Ct. 699, 11 L.Ed.2d 636
(1964) (per curiam); Thompson v. Immi-
gration & Naturalization Serv., 375 U.S.
384, 84 S.Ct. 397, 11 L.Ed.2d 404 (1964) (per
curiam). The doctrine of ‘““unique circum-
stances” permits an appeal “despite non-
compliance with jurisdictional requirements
if the appellant relied upon judicial action
and, in so relying, forfeited the right to
appeal.” Fiester v. Turner, 783 F.2d 1474,
1476 (9th Cir.1986). In United Artists
Corp. v. La Cage Aux Folles, Inc., 771
F.2d 1265 (9th Cir.1985), the Ninth Circuit
guoted with approval the Eleventh Circuit’s
summary of the appropriate circumstances
warranting invocation of this doctrine:

Courts will permit an appellant to main-
tain an otherwise untimely appeal in
unique circumstances in which the appel-
lant reasonably and in good faith relied
upon judicial action that indicated to the
appellant that his assertion of his right
to appeal would be timely, so long as the
Judicial |gzaction occurred prior to the
expiration of the official time period
such that the appellant could have given
timely notice had he not been lulled into
inactivity.
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(Italics mine.) United Artists, 771 F.2d at
1268 (quoting Willis v. Newsome, T4T F.2¢
605, 606 (11th Cir.1984)).

Although the trial court did not act on
Schaefco’s motion for reconsideration prior
to the expiration of the 30-day period for
filing a notice of appeal, the court’s delay
should not prejudice Schaefco. CR 59(b)
states that “[t]he motion shall be noted at
the time it is filed, to be heard or otherwise
considered within 30 days after the entry
of judgment unless the court directs other-
wise.” (Italics mine.) The record indicates
that Schaefco’s motion for reconsideration
was originally scheduled to be heard on
August 2, 1991, which was 1 day outside of
the 30-day limit for filing a timely notice of
appeal. In addition, the parties were in-
formed on August 1 that the trial judge
would be out of town on August 2. At the
court’s direction, the parties rescheduled
Schaefco’s motion for reconsideration when
both parties and the trial judge were avail-
able—August 16. Had the trial court con-
sidered Schaefco’s motion within the time
frame set by CR 59(b), the motion would
have been considered on or before August
1, 1991, and Schaefco could have filed a
timely notice of appeal. Instead, Schaefco
was apparently “lulled into inactivity” by
the trial court’s actions.

In sum, the circumstances within which
this. case proceeded through the judicial
system were sufficiently “unusual” to in-
voke our equitable powers. The majority
could have held that either the trial court’s
decision to consider Schaefco’s motion for
reconsideration, or the Court of Appeals’
ruling on the timeliness of the notice of
appeal, was an “extraordinary circum-
stance” sufficient to grant Schaefco addi-
tional time to perfect its appeal. Instead,
the majority dismisses Schaefco’s appeal,
expressing preference for finality. For
these reasons, I dissent. I would remand
the case to the superior court for factual
findings as to whether Schaefco’s counsel
reasonably and in good faith relied upon
the trial court’s actions. See United
States v. Heller, 957 F.2d 26, 28, 31-32 (1st
Cir.1992) jars(per curiam) (“unique circum-

- stances” doctrine enables the court to in-
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quire into the reasonableness of the party’s
conduct in its totality).

JOHNSON, J., concurs with GUY, J.
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69 Wash.App. 453

_lsssDale WASHAM and Thomas
Grajkowski, Appellants,

v.

PIERCE COUNTY DEMOCRATIC CEN-
TRAL COMMITTEE; John Thompson,
Pierce County Democratic Central
Committee Chair; Oscar Larsen, Twen-
ty-fifth District Legislative Chair, Re-
spondents.

No. 15623-7-I1.

Court of Appeals of Washington,
Division 2.

April 21, 1993.

Precinct  committee officers brought
suit alleging that legislative district elec-
tions for political party violated notice and
separate meeting requirements statute
when they were held as part of county
central committee reorganizational meet-
ing. The Superior Court, Pierce County,
Frederick B. Hayes, J., dismissed petition
for writ of mandamus, concluding that stat-
utory requirements had been met. Pre-
cinct officers appealed. The Court of Ap-
peals, Alexander; C.J., held that: (1) issues
were mooted by conduct of new elections
following next general election; (2) issues
regarding notice and separate meeting re-
quirements would be reviewed, however,
where they were likely to recur and in-
volved issue of public nature; (3) notice
requirements were not violated; and (4)
separate meeting requirements were not
violated.

Affirmed.

1. Aection &6
Case is moot if court can no longer
provide effective relief.

2. Action &6
Elections &=121(2)
Where new elections had been held in

legislative district’s party caucus following

general election, any issues relating to elec-
tions in party caucus two years previously
were moot.

3. Action &6
Governing criteria for determining
whether moot question should be decided

‘because it is of substantial or continuing

public interest are whether issue-is public
or private in nature, whether it is desirable
to provide guidance to public officers, and
whether issue is likely to recur.

4. Appeal and Error &781(1)

Issue of whether notice and separate
meeting requirements were satisfied for
legislative district with respect to elections
held at time of county central committee
reorganizational meeting, although mooted
by subsequent elections, would be ad-
dressed on appeal where issue was likely to
recur and was of public nature. West's
RCWA 29.42.070. '

5. Judges &=45

Trial judge did not err in failing to
disqualify himself as requested from dis-
pute concerning propriety of election of
party officers in particular legislative dis-
trict where judge properly disclosed his
prior affiliation with same party and made
known his contact with named party to suit
and that party’s attorney; none of disclo-
sures by trial judge suggested he could not
be impartial trier of fact.

6. Constitutional Law ¢=251.6

Notice is proper, for purposes of due
process, if under circumstances, it is rea-
sonably calculated to apprise interested

parties of pendency of action and afford -
‘them opportunity to present their objec-

tions. U.S.C.A. Const.Amenc. 14.

7. Elections &121(2)
Notice for legislative district meeting
at which new party officers were to be



