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reply brief that, given the opportunity,
they will show that the “employee repre-
sentatives” in the complaint were union
representatives and that a union was in-
volved. On a CR 12(b)(6) motion, no matter
outside the pleadings may be considered.
Brown v. MaocPherson’s, Inc., 86 Wash.2d
203, 297, 545 P.2d 13 (1975). It is too late
to allege an essential element of a defective
complaint on appeal when the case has
already been dismissed for failure to state
a claim. Moreover, the workers waited
until after the respondent’s brief was filed
to allege the fact of union involvement.
Even if Dolsen’s motion is treated as one
for summary judgment, an unsworn allega-
tion of fact in an appellate reply brief falls
outside the materials which the court can
consider. CR 56(c). The reply brief’s as-
sertion does not establish the necessary
union involvement to bring this case within
RCW 49.32.020.

We conclude that agricultural workers’
state law claims are not preempted by the
NLRA. Krystad’s implied cause of action
based on RCW 49.32.020 extends only to
discharge of employees because of their
involvement with union activities. There is
no authority to extend the cause of action
to nonunion activity.  Hence, the trial court
did not err in dismissing this claim.

_lmsThe workers next argue that dis-
charge of nonunionized agricultural em-
ployees for participating in a strike is ac-
tionable in tort as a wrongful discharge
contravening a clear mandate of public poli-
cy.

[9,101 Washington recognizes a cause
of action in tort for wrongful discharge if
the discharge contravenes a clear mandate
of public policy, including legislatively rec-
ognized public policies. Wilmot v. Kaiser
Aluminum & Chem. Corp., 118 Wash.2d
46, 53, 821 P.2d 18 (1991); Bennett v. Har-
dy, 113 Wash.2d 912, 922, 784 P.2d 1258
(1990); Dicomes v. State, 113 Wash.2d 612,
617, 782 P.2d 1002 (1989); Thompson v. St.
Regis Paper Co., 102 Wash.2d 219, 232, 685
P.2d 1081 (1984). In this case, there is no

However, the case’s impact is neutralized on
several grounds: (1) union activity was still
involved; the workers had only recently been
coerced into leaving a union, which union later
intervened in the suit; (2) the court reached its
conclusion on the basis of 29 US.C. § 157,

dispute that a discharge occurred. The
only question is whether RCW 49.32.020
states a clear mandate of public policy
which Dolsen contravened by discharging
the workers. The question of what consti-
tutes a clear mandate of public policy is
one of law. Dicomes, 113 Wash.2d at 617,
782 P.2d 1002.

[11] The conclusion, above, that RCW
49.32.020 does not extend to nonunion ac-
tivity is dispositive. As the workers were
not subject to the statute’s protections,
Dolsen’s discharge of the workers does not
violate the statute. As no other basis for a
clear mandate of public policy is alleged,
there is no possible set of facts, consistent
with the complaint filed in this particular
case, which would state a claim upon which
relief could be granted.

We affirm.

MUNSON, J., and FRED R. STAPLES,
Superior Court Judge, concur.
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County commenced action against Co-
Iumbia River Gorge Commission and state

which is worded differently from either the
federal Norris-LaGuardia Act (29 U.S.C. § 101
et seq.) or Washington’s little Norris-LaGuardia
Act; and (3) it is a federal case and not binding
on Washington state courts. Okla-Inn, at 500~
02.



630 Wash.

for declaratory and injunctive relief arising
from requirement that it adopt land use
ordinance consistent with Commission’s
land management plan. The Superior
Court, Klickitat County, Ted Kolbaba, J.,
dismissed action against Commission for
lack of subject matter jurisdiction and held
that state had no duty to indemnify county
for costs it might incur in adopting land
use ordinance. County appealed. The
Court of Appeals, Thompson, C.J., held
that: (1) trial court properly dismissed
Commission for lack of subject matter jur-
isdiction; (2) Commission’s land manage-
ment plan and provisions of Columbia Riv-
er Gorge National Scenic Area Act pertain-
ing to plan were federally mandated, and
so do not constitute state program for pur-
poses of state statute prohibiting state
from shifting responsibility for funding
state programs to local government; and
(3) state was not liable for cost of paying
and defending any inverse condemnation
action brought by landowner as result of
land use regulations adopted by county
pursuant to Commission’s land manage-
ment plan.

Affirmed.

1. Municipal Corporations ¢=1016

When government consents to be sued,
waiver is strictly construed and not en-
larged beyond what language requires.

2. States <=6

Superior court did not have subject
matter jurisdiction to hear county’s action
for declaratory relief against compact-cre-
ated Columbia River Gorge Commission,
where county did not allege that Commis-
sion violated any provision of Columbia
River Gorge National Scenic Area Act or
that it failed to perform any act or duty
required by Act. Columbia River Gorge
National Scenic Area, § 15(b)2), 16
U.S.C.A. § 544m(b)(2).

3. Courts €=489(1)

Presumption that state courts enjoy
concurrent jurisdiction with federal courts
over federal questions is rebutted by ex-
plicit statutory directive.

862 PACIFIC REPORTER, 2d SERIES

4. States €111

State had no duty, under statute pro-
hibiting shifting responsibility for funding
state progirams to local government, to in-
demnify county for costs it might incur in
adopting land use ordinance consistent with
land management plan adopted by Colum-
bia River Gorge Commission, which was
established by interstate compact between
Oregon and Washington that was approved
in advance by Congress pursuant to Colum-
bia River Gorge National Scenic Area Act;
since Commission’s land management plan
and Act’s provisions relative to plan were
federally mandated, they did not constitute
state program. West’'s RCWA 43.97.015,
43.135.060(1); Columbia River Gorge Na-
tional Scenic Area, §§ 3, 5(a)(1)}(A), 6(c), 16
U.S.C.A. §§ 544a, 544c(a)(1)(A), 544d(c).

5. States &6

Once two states enter into compact
with congressional approval, compact is
considered instrument of federal law.
U.S.C.A. Const. Art. 1, § 10, cl. 3.

6. States ¢=6, 111

State was not liable for cost of paying
and defending any inverse condemnation
action brought by landowner as result of
land use regulations adopted by county
pursuant to Columbia River Gorge Com-
mission’s. land management plan, since
Commission, which was established by in-
terstate compact between Oregon and
Washington pursuant to federal Columbia
River Gorge National Scenic Area Act and
was clearly creature of federal law, had
authority to approve or disapprove county’s
regulations and regulations themselves
were to be patterned after Commission’s
land management plan; if anything, county
would be acting as agent of Commission,
not state. Columbia River Gorge National
Scenic Area, §§ 3, 5(a)(1)(A), 6(c), T(b)?2),
(e)1), 16 U.S.C.A. §§ 544a, 544c(a)(1)(A),
544d(c), 544e(b)(2), (c)(1).

_|zeoPeter S. Dijulio, Thomas M. Pors, Fos-
ter, Pepper & Shefelman, Seattle, Gerald
A. Matosich, Pros. Atty., Goldendale, for
appellant.
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dents.

THOMPSON, Chief Judge.

Klickitat County brought this action for
declaratory relief against the State of
Washington and the Columbia River Gorge
Commission, which was established by an
interstate compact between Oregon and
Washington. The Superior Court held it
lacked subject matter jurisdiction over the
action against the Commission. The court
also held the State had no duty to indemni-
fy the County for costs it might incur if it
adopts a land use ordinance implementing
the Commission’s land management plan.
The County appeals. We affirm.

In 1986, the United States Congress es-
tablished the Columbia River Gorge Na-
tional Scenic Area and gave its advance
consent to an agreement between the
states of Oregon and Washington for cre-
ation of the Columbia River Gorge Commis-
sion.! 16 U.S.C. §§ 544a and 544c(a)(1)(A).
In 1987, the Washington Legislature rati-
fied the Columbia River Gorge Compact
and declared the provisions of the compact
“to be the law of this state ...”. RCW
43.97.015. The compact creates the Colum-
bia River Gorge Commission, giving it ‘“the
power and authority to perform all func-
tions and responsibilities ...” under the
federal act “which is incorporated by this
specific reference in this agreement.”
RCW 43.97.015.

1.. US. Const. art. 1, § 10, provides that “[n]o
State shall, without the consent of congress, ...
enter into any agreement or compact with an-

”

other state ...".

2. The pertinent subsections of section 544e of
the federal act read:

“b) ... )

“(1) Within sixty days of initial receipt of the
management plan, each county shall submit to
the Commission a letter stating that it proposes
to adopt a land use ordinance consistent with
the management plan. If any county fails to
submit such letter or fails to adopt a land use
ordinance as provided in this section, the Com-
mission shall carry out the requirements of sub-
section (c) of this section.

“(2) Within two hundred and seventy days of
receipt of the management plan, each county
shall adopt a land use ordinance consistent with

The federal act provides that “[w]ithin
three years after the date the Commission
is established, it shall adopt a management
plan for the scenic area.” 16 U.S.C.
§ 544d(c). The Commission published its
final draft management plan_jsesin July
1991. The federal act also provides that
counties with land within the scenic area
shall adopt a land use ordinance consistent
with the Commission’s management plan,
subject to the Commission’s approval. 16
U.S.C. 544e(b)}(2). If a county fails to adopt
such an ordinance, the Commission has the
responsibility for making and publishing “a
land use ordinance setting standard for the
use of non-Federal lands in such county”.
16 U.S.C. 544e(c)(1).2

On January 24, 1992, the County filed
this action against the Commission and the
State, asking for declaratory and injunctive
relief. In order to enable it “to assess the
impact of implementing the Management
Plan through the adoption of appropriate
ordinances and regulations ...”, the Coun-
ty asked the court to determine whether
the State was liable under RCW 43.135.060
for costs it might incur in adopting, imple-
menting, and administering new ordinances
and programs pursuant to the Commis-
sion’s management plan. RCW 43.135.060
provides: '

(1) The legislature shall not impose re-
sponsibility for new programs or in-
creased levels of service under existing
programs on any taxing district unless

the management plan.... Each county upon
adoption of a land use ordinance shall promptly
submit the ordinance to the Commission.

“(c) ...

“(1) Within ninety days after making a deter-
mination that a county has failed to comply
with the provisions of this section, the Commis-
sion shall make and publish ‘a land use ordi-
nance setting standard for the use of non-Feder-
al lands in such county within the boundaries of
the national scenic area ...

“(2) Subsequent compliance

“In the event the Commission has promulgat-
ed regulations pursuant to this section, a county
may thereafter upon written notice to the Com-
mission elect to adopt a land use ordinance

»
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the districts are reimbursed for the costs
thereof by the state.

_JzssThe County also sought answers to
the following questions:

4.3 Is the State liable:

4.3.1 under the Fifth and Fourteenth
Amendments to the United States Consti-
tution and Art. I, § 16 of the Washington
State Constitution to pay just compensa-
tion to any private landowner whose
property is taken or damaged as a result
of the adoption and implementation of
the Act, the Compact, or the Manage-
ment Plan; and

4.3.2 under RCW 43.135.060 to indem-
nify a County for any costs incurred in
the defense and payment of just compen-
sation claims by a private property own-
er who raises a takings claim with re-
spect to the adoption and implementation
of the Act, the Compact, or the Manage-
ment Plan?

44 In the event the Commission is
obligated to adopt a land use ordinance
governing areas of the Counties which
fall within the Scenic Area:

4.4.1 does the adoption of such an
ordinance constitute assumption by the
Commission of all other land use and
regulatory authority with respect to non-
federal lands located within the Columbia
River Gorge National Scenic Area; and,

4,42 if not, what obligations remain
for the Counties within such areas in the
event any or all of the Counties decline
to adopt any ordinance or regulation un-
der the Management Plan?

Finally, the County asked the court to
enjoin the Commission “from taking action
to adopt and implement land use regula-
tions under the Management Plan ... until
such time as a final decision has been ren-
dered by this Court ...”. In its answer,
the Commission raised lack of subject mat-
ter jurisdiction as an affirmative defense.

3. 16 U.S.C. § 544m(b)(2) states:

“Any person or entity adversely affected may
commence a civil action to compel compliance
with sections 544 to 544p of this title—

“(A) against ... the Commission ... where
there is alleged a violation of the provisions of
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The parties agreed the questions were
purely legal, and, therefore, they submitted
the case to the Superior Court on argu-
ments alone. The court held the federal
act did not provide for state court jurisdic-
tion in this type of action and therefore
dismissed the Commission. - As for the
County’s action against the State, the Supe-
rior Court held RCW 43.135.060 did not
apply because the federal act, not the State
of Washington, prescribed the land use re-
quirements for the scenic area. For the
same reasons, the court rejected the Coun-
ty’s argument that the State was liable to
compensate landowners for any takings
which result from the land use require-
ments. :

_{zesFirst, did the court err when it deter-
mined it did not have subject matter juris-
diction to hear the County’s request for
declaratory relief against the Commission?

16 U.S.C. § 544m(b)(6) provides:

The State courts of the States of Ore-
gon and Washington shall have jurisdic-
tion—

(B) over any civil action brought ...
against the Commission ... pursuant
to subsection (b)(2) of this section; ...

Subsection (b)(2) allows persons or entities
“adversely affected” to bring an action
against the Commission for violating the
act or failing to perform any duty under
the act.?

[1-3]1 In Broughton Lumber Co. v. Co-

lumbia River Gorge Comm™m, 975 F.2d

616, 619-20 (9th Cir.1992) cert. denied, —
US. —, 114 S.Ct. 60, 126 L.Ed.2d 30,
(1993), the court held the jurisdiction provi-
sions of the act constituted a limited waiver
of sovereign immunity. When the govern-
ment consents to be sued, the waiver is
strictly construed and not enlarged beyond
what the language requires. United
States v. Nordic Village, Inc., 503 U.S.
112 S8.Ct. 1011, 1015, 117

2 H

sections 544 to 544p of this title, the manage-
ment plan or any land use ordinance ... or

“(B) against ... the Commission ... where
there is alleged a failure of ... the Commission
... to perform any act or duty under sections
544 to 544p of this title ...".
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L.Ed.2d 181, 188 (1992). Allowing the pres-
ent action for declaratory relief is beyond
the scope of the limited waiver of sovereign
immunity contained in subsection (b)2).
The County’s action does not allege the
Commission violated any provision of the
act or that it failed to perform any act or
duty required by the act. Thus, it does not
ccme within the elear language of the stat-
ute.

Even if 16 US.C. § 544m is a jurisdic-
tional statute rather than a limited waiver
of sovereign immunity, the presumption
that the state courts enjoy concurrent juris-
diction with the federal courts over federal
questions is rebutted |76sby explicit statuto-
ry directive. Gulf Offshore Co. v. Mobil
0il Corp., 453 U.S. 473, 478, 101 S.Ct.
2870, 2875, 69 L.Ed.2d 784 (1981). The act
provides that the state courts have jurisdic-
tion in certain described cases arising un-
der the act. If Congress had intended
state courts to have plenary jurisdiction
over all kinds of suits against the Commis-
sion, it would not have included the descrip-
tions of certain cases in section 544m.

The County cites the following language
from Broughton, at 621:

We conclude that the effect of 16 U.S.C.
§ 544m(b)(4)—~(6) is to vest the federal
district courts of Oregon and Washing-
ton with jurisdiction over only those ac-
tions involving the Secretary [of Agricul-
ture 4], and to leave to the state courts
jurisdiction over actions involving the
Commission.

However, this holding must be read in the
centext of the facts of Broughton. There,
the landowner brought inverse condemna-
tion and declaratory judgment actions
against the Commission in federal court.
While the opinion does not detail the allega-
tions made in the declaratory judgment ac-
tion, it can be inferred the action involved a
claim the Commission’s interpretation of
the act violated the takings clause. Such
an action comes within subsection (b)(2),
quoted above.

4. See 16 US.C. § 544p.

Accordingly, we hold the trial court prop-
erly dismissed the Commission for lack of
subject matter jurisdiction:

[4,5] Second, did the court err when it
held the State had no duty to indemnify the
County for costs it may incur in implement-
ing the land use requirements of the act?
The County argues the Legislature, by rati-
fying the Columbia River Gorge Compact,
has “impose[d on it] responsibility for new
programs or increased levels of service

... RCW 43.135.060(1).

RCW 43.135.060 was enacted by initia-
tive in 1979. AGO 24, at 3 (1980). Its
purpose is “ftlo prevent the Legislature
from avoiding the effects of the state tax
revenue limit by shifting responsibility for
funding state programs to local govern-
ments ...”. (Italics ours.) State v. How-
ard, 106 |7, Wash.2d 39, 43, 722 P.2d 783
(1985). We agree with the Superior Court
that the land use requirements at issue
here are not a state program and, there-
fore, the State has no duty to indemnify
the County under RCW 43.135.060.

In Cuyler v. Adams, 449 U.S. 433, 440,
101 S.Ct. 703, 708, 66 L.Ed.2d 641 (1981),
the court held that “where Congress has
authorized the States to enter into a coop-
erative agreement, and where the subject
matter ... is an appropriate subject for
congressional legislation, the comsent of
Congress transforms the States’ agree-
ment into federal law under the Compact
Clause”. (Italics ours.) According to Pro-
fessor Tribe, “Cuyler underscores the
Court’s belief that federal supremacy is the
core of the compact clause.” L. Tribe,
American Constitutional Law § 6-33, at
523 (2d ed. 1988).

In Salmon For All v. Department of
Fisheries, 118 Wash.2d 270, 277-78, 821
P.2d 1211 (1992), the question was whether
the Washington Open Public Meetings Act
of 1971 (OPMA), RCW. 42.30, applies to
meetings under the Columbia River Gorge
Compact. The court held at page 278, 821
P.2d 1211 that “governing body” of a pub-
lic agency, as that term is used in the
OPMA, does not include entities outside the



634 Wash.

agency to which the agency sends repre-
sentatives, such as meetings under the Co-
lumbia River Gorge Compact attended by
representatives of the Department of Fish-
eries. As additional authority for holding
that Compact meetings were not subject to
the OPMA, the court cited precedent hold-
ing that “interstate compact affairs are
only subject to state law if the compact’s
terms agree s0.” Salmon For All, at 278,
821 P.2d 1211 (citing Seattle Master Build-
ers Ass’n v. Pacific Northwest Elec. Power
& Conserv. Planning Coun., 786 F.2d
1859, 1371 (9th Cir.1986), cert. denied, 479
U.S. 1059, 107 S.Ct. 939, 93 L.Ed.2d 989
(1987)).

The above authority makes clear that
once two states enter into a compact with
congressional approval, the compact is con-
sidered an instrument of federal law. The
Commission’s land management plan and
the act’s provisions relative to the plan are
federally mandated, and do not constitute a
state program. RCW 43.135.060 does not
apply.

[6] ﬁnghird, the County argues the
State is liable for the cost of paying and
defending any inverse condemnation action
brought by a landowner as a result of land
use regulations adopted pursuant to the
Commission’s land management plan. In
Orion Corp. v. State, 109 Wash.2d 621,
643-44, 747 P.2d 1062 (1987), cert. denied,
486 U.S. 1022, 108 S.Ct. 1996, 100 L.Ed.2d
227 (1988), the court held that a taking
which allegedly resulted from application
of Skagit County’s Shoreline Management
Master Plan was the State’s responsibility.
It reasoned that the County adopted the
master plan at the direction and control of
the State, and thus, acted as the State’s
agent. Orion, 109 Wash.2d at 643, 747
P.2d 1062. Specifically, State regulations
required the County to give preferences to
certain uses and suggested that estuaries
be left in their natural state. Moreover,

5. The Commission points to RCW 36.32, which
sets forth the powers and duties of county com-
missioners, and provides that the exercise of
authority pursuant to that chapter shall be “in
conformity with the requirements of chapter
43.97 RCW, including the Interstate Compact
adopted by RCW 43.97.015, and with the man-
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the master plan became effective only after
the State Department of ‘Ecology approved
it. Orion, at 643, 747 P.2d 1062.

Here, the Commission, which is clearly a
creature of federal law, has the authority
to approve or disapprove the County’s land
use regulations. And the regulations
themselves are to be patterned after the
Commission’s land management plan. If
anything, the County will be acting as
agent of the Commission, not the State.’
Consequently, there is no State liability un-
der Orion.

Affirmed.

MUNSON, J., and STAPLES, J. Pro
Tem., concur.
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_Jz94In re the MARRIAGE OF Ken
G. STAHLEY, Appellant,

and

Michelle A. Stahley, now Michelle
A. Doust, Respondent.

No. 12360-0-I11.

Court of Appeals of Washington,
Division 3.

Dec. 2, 1993.

Ex-husband appealed order of Superior
Court, Yakima County, Michael Cooper, J.,
dismissing his motion to vacate decree
which dissolved his marriage. The Court
of Appeals, Harold D. Clarke, J. pro tem.,
held that ex-husband was barred from chal-
lenging paternity of child by res judicata.

Affirmed.

agement plan regulations ... adopted by the ...
commission ...”. RCW 36.32.550. The forego-
ing statute merely recognizes the supremacy of
the federal act. Contrary to the County’s argu-
ment, it does not make the County an agent of
the State when it acts in conformity with that
act.



