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cial uses, the county’s ordinance was less
protective of those Scenic Area resources.

Petitioners, on the one hand, argue that,
by restricting commercial uses in the Scenic
Area, the county’s ordinance obviously pro-
vides greater protection for Scenic Area re-
sources.  The commission responds that the
county’s ordinance plainly would limit
adaptive uses of historic properties and thus
threaten the protection of the cultural re-
sources that the Act requires it to protect.
According to the commission, petitioners sim-
ply assume that protecting scenic and other
resources of the Scenic Area is more impor-
tant than protecting cultural resources such
as historic properties, a priority that the Act
simply does not establish.  The commission
insists that it has fairly weighed the different
approaches to protecting all the resources
that are subject to protection under the Act,
and the fact that petitioners or the county
would weigh those approaches differently
does not mean that the commission violated
the law.

We again agree with the commission.  Pe-
titioners’ argument indeed amounts to little
more than a policy disagreement over how
the commission evaluated the best ways to
protect the resources of the Scenic Area.
Petitioners’ own brief characterizes the dis-
pute as a ‘‘policy difference about how best to
create incentives for the protection and en-
hancement of historic buildings’’ and that
‘‘the counties are in a better position to eval-
uate the impacts created by commercial de-
velopment.’’  It is not clear to us precisely on
what legal basis petitioners would have us
resolve that policy dispute and side with the
county against the commission in this case.

Petitioners appear to assume that the Act
permits us to substitute our judgment for
that of the commission in evaluating whether
the county’s ordinance better protects Scenic
S 272Area resources. They cite no authority for
that assumption, however.  To the extent
that the commission’s evaluation of the issue
is a legal one, involving the interpretation
and application of the Act, we conclude that
the Act provides no clear answer and that
the commission’s interpretation and applica-
tion of it is reasonable and entitled to defer-
ence under Chevron U.S.A. v. Natural Res.

Def. Council, 467 U.S. 837, 104 S.Ct. 2778, 81
L.Ed.2d 694 (1984).  To the extent that the
commission’s evaluation of the issue is an
exercise of discretion, petitioners have failed
to identify how the evaluation represents an
abuse of that discretion.  And, to the extent
that the commission’s evaluation is, at bot-
tom, a finding of fact, petitioners again have
failed to explain how the decision lacks the
necessary substantial evidence to support it
on judicial review.  In short, petitioners have
not provided a legal basis for their contention
that the commission erred in rejecting the
county’s ordinance.

Affirmed.
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Background:  Residents, businesses and
conservation organizations filed petition to
review revised management plan adopted
by Columbia River Gorge Commission
pursuant to the Columbia River Gorge
National Scenic Area Act. The Court of
Appeals, 215 Or.App. 557, 171 P.3d 942,
upheld the validity of the plan in most re-
spects but remanded for reconsideration in
part. On remand, Commission amended
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management plan to allow certain com-
mercial uses on historic properties
throughout the Scenic Area. Organization
and residents petitioned for judicial re-
view.

Holdings:  The Court of Appeals, Landau,
P.J., held that:

(1) information which Commission ob-
tained from commissioned survey of
historic properties in Scenic Area and
other resources was ‘‘new informa-
tion;’’

(2) evidence was sufficient to support find-
ing that new information was suffi-
ciently significant to justify the adop-
tion of management plan amendment;

(3) Commission’s determination that no
practicable alternative existed to pro-
posed management plan amendment
was reasonable;

(4) Act did not prohibit Commission from
amending management plan to allow
certain commercial uses and develop-
ment in historic areas outside urban
areas and commercial zones in the gen-
eral management areas;

(5) contention that amended management
plan violated congressional admonition
not to allow adverse effects was purely
speculative;

(6) lack of specific size and scope limits in
amendment was not a violation of the
Act; and

(7) Commission did not violate Act by fail-
ing to take into account the cumulative
effects of commercial uses.

Affirmed.

1. Environmental Law O679
 Zoning and Planning O605

Court of Appeals would afford great def-
erence to Columbia River Gorge Commis-
sion’s decision to apply administrative rule
that defined the term ‘‘significantly changed’’
in Columbia River Gorge National Scenic
Area Act to include ‘‘new information or in-
ventory data’’ and would uphold Commis-

sion’s construction as long as it was reason-
able and not inconsistent with the text of the
rule or any other applicable source of law.
Columbia River Gorge National Scenic Area
Act, § 6(h), 16 U.S.C.A. § 544d(h); West’s
Or.Rev. Stat. Ann. § 196.115(3)(c); OAR 350–
50–0030(1)(b) (2005).

2. Administrative Law and Procedure
O413

When the argument is that the agency
misinterpreted its own administrative rule,
both federal and state interpretive principles
require courts to afford the agency a great
deal of deference; in essence, the agency’s
construction will be upheld as long as it is
reasonable and not inconsistent with the text
of the rule or any other applicable source of
law.

3. Environmental Law O679
 Zoning and Planning O707

Court of Appeals would review for sub-
stantial evidence Columbia River Gorge
Commission’s conclusion that new informa-
tion on which it relied was sufficiently ‘‘sig-
nificant’’ to justify management plan
amendment under the Columbia River
Gorge National Scenic Area Act.  Columbia
River Gorge National Scenic Area Act,
§ 6(h), 16 U.S.C.A. § 544d(h); West’s Or.
Rev. Stat. Ann. § 196.115(3)(c); OAR 350–
50–0030(1)(b) (2005).

4. Environmental Law O89
Information which Columbia River

Gorge Commission obtained from commis-
sioned survey of historic properties in Scenic
Area and other resources was ‘‘new informa-
tion’’ to the Commission such that it could
consider the information when determining
whether conditions in Scenic Area had signif-
icantly changed and Commission could
amend management plan under Columbia
River Gorge National Scenic Area Act, even
if much of the information was not newly
created.  Columbia River Gorge National
Scenic Area Act, § 6(h), 16 U.S.C.A.
§ 544d(h); OAR 350–50–0030(1)(b) (2005).

5. Environmental Law O103
Evidence was sufficient to support Co-

lumbia River Gorge Commission’s finding
that new information regarding historic prop-
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erties in Scenic Area was sufficiently signifi-
cant to justify the adoption of management
plan amendment; survey stated only that
houses were generally in good condition and
did not state that any other historic proper-
ties, such as grange halls, schools, agricultur-
al farm complexes, and other properties,
were in the same condition, and Commission
staff consulted with 15 other governments
that allow adaptive use of historic properties,
input from tribal governments, and historic
preservation officers of two states, and Com-
mission’s considered its own experience of 20
years of regulating historic properties in the
Scenic Area.  Columbia River Gorge Nation-
al Scenic Area Act, § 6(h), 16 U.S.C.A.
§ 544d(h); OAR 350–050–0030 (2005).

6. Environmental Law O89
Columbia River Gorge Commission’s de-

termination, as required by administrative
rule, that no practicable alternative existed to
proposed management plan amendment to
allow certain commercial uses on historic
properties throughout Scenic Area was rea-
sonable, although Commission may not have
considered and rejected every single imagin-
able alternative to the amendment, where
commission’s final order evaluated each of
five alternatives that the commission regard-
ed as practicable, and commission rejected
each of the alternatives with a careful and
detailed explanation.  Columbia River Gorge
National Scenic Area Act, § 6(h), 16 U.S.C.A.
§ 544d(h); OAR 350–050–0030 (2005).

7. Environmental Law O89
Petitioners who protested Columbia Riv-

er Gorge Commission’s decision to amend
management plan to allow certain commer-
cial uses on historic properties throughout
the Scenic Area on the grounds that the
amendment was inconsistent with the pur-
poses and standards of the Columbia River
Gorge National Scenic Area Act were re-
quired to demonstrate that the plan amend-
ment could not be applied consistently with
the law under any circumstances.  Columbia
River Gorge National Scenic Area Act,
§ 6(h), 16 U.S.C.A. § 544d(h).

8. Statutes O219(6.1)
Court of Appeals would apply federal

deferential standard of review to Columbia

River Gorge Commission’s reasonable con-
struction of any ambiguous provision in the
Columbia River Gorge National Scenic Area
Act regarding whether management plan
amendment was consistent with the Act, al-
though Commission was not technically a
federal agency, as Commission was a cre-
ation of federal law, Congress contemplated
that the Commission’s action would have the
effect of law following some sort of formal
administrative procedure, and Commission
had specialized expertise and broader infor-
mation available to it.  Columbia River
Gorge National Scenic Area Act, § 6(h), 16
U.S.C.A. § 544d(h).

9. Statutes O219(2)
When a federal agency is charged with

enforcing a federal statute, its construction of
an ambiguous provision of such a statute may
be entitled to deference, so long as the agen-
cy’s construction is reasonable.

10. Environmental Law O88, 89
 Zoning and Planning O167.1

Columbia River Gorge National Scenic
Area Act did not prohibit Columbia River
Gorge Commission from amending manage-
ment plan to allow certain commercial uses
and development in historic areas outside
urban areas and commercial zones in the
general management areas.  Columbia River
Gorge National Scenic Area Act, §§ 3(2),
6(b)(5), (d)(7), (h), 16 U.S.C.A. §§ 544a(2),
544d(b)(5), 544d(d)(7), (h).

11. Environmental Law O662
Petitioners’ contention that Columbia

River Gorge Commission’s amended manage-
ment plan, which allowed certain commercial
uses on historic properties throughout Scenic
Area, violated congressional admonition not
to allow adverse effects to the scenic, natural,
and recreational resources of the Scenic Area
was purely speculative, and thus contention
was not ripe for judicial review and Court of
Appeals would reject it; challenge did not
rest on the fact that the plan amendment, as
written, permitted what the Columbia River
Gorge National Scenic Area Act prohibited,
but rather was premised on an assertion that
it was possible that the plan amendment
could be invoked in the future to permit
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actions that could adversely affect the re-
sources that the Act required the commission
to protect.  Columbia River Gorge National
Scenic Area Act, §§ 2(a), 6(d)(7), 16 U.S.C.A.
§§ 544(a), 544d(d)(7).

12. Environmental Law O89
Lack of specific size and scope limits in

Columbia River Gorge Commission’s amend-
ment of management plan to allow certain
commercial uses on historic properties
throughout Scenic Area was not a violation of
the Columbia River Gorge National Scenic
Area Act, although Commission previously
determined that specific limitations on all
commercial events were sufficient to meet
the standards of the Act; amendment re-
quired that commercial events be ‘‘incidental
and subordinate’’ to a property’s primary
use, and commercial events on historic prop-
erties remained subject to the Act’s prohibi-
tion against adverse effects.  Columbia River
Gorge National Scenic Area Act, § 6(d)(7), 16
U.S.C.A. § 544d(d)(7).

13. Environmental Law O89
Columbia River Gorge Commission did

not violate Columbia River Gorge National
Scenic Area Act by failing to take into ac-
count the cumulative effects of commercial
uses when amending management plan to
allow certain commercial uses on historic
properties throughout Scenic Area; amend-
ment did not approve any specific use of any
particular historic property, but rather pro-
vided a framework within which applicants
could obtain permission to commence an
adaptive use of a historic property, amend-
ment required each applicant to provide in-
formation about the proposed use and the
historic property prior to obtaining approval,
and amendment provided that, after each five
years that the use continues, the application
must be reevaluated for compliance with the
management plan guidelines.  Columbia Riv-
er Gorge National Scenic Area Act,
§§ 2(a)(3), 6(d)(7), 16 U.S.C.A. §§ 544(a)(3),
544d(d)(7).

14. Environmental Law O89
Amendment of management plan to al-

low certain commercial uses on historic
properties throughout Columbia River
Gorge National Scenic Area adequately pro-

tected and enhanced historic properties as
cultural resources; as part of each adaptive
use application, applicants were required to
demonstrate a link between the use and
preservation of the historic property in the
‘‘Protection and Enhancement Plan’’ that
was a required part of the application pro-
cess, and adaptive uses would be reviewed
every five years for compliance with the rel-
evant guidelines in the management plan.
Columbia River Gorge National Scenic Area
Act, § 3(1), 16 U.S.C.A. § 544a(1).

Gary K. Kahn, Portland, argued the cause
for petitioners.  With him on the briefs was
Reeves, Kahn & Hennessy.

Jeffrey B. Litwak argued the cause and
filed the brief for respondent.

Before LANDAU, Presiding Judge, and
BREWER, Chief Judge, and CARSON,
Senior Judge.

LANDAU, P.J.

S 234The Columbia River Gorge Commission
amended its management plan for the Co-
lumbia River Gorge National Scenic Area to
allow certain commercial uses on historic
properties throughout the Scenic Area. Peti-
tioners seek judicial review of that decision,
arguing that the plan amendment is invalid.
We affirm.

I. BACKGROUND

We begin with an overview of the govern-
ing legal framework and the facts leading to
this review.  Unless otherwise indicated, the
facts that we describe are not in dispute.

A. Regulatory framework

The Columbia River Gorge National Scenic
Area Act, 16 U.S.C. §§ 544–544p, established
the Columbia River Gorge National Scenic
Area in 1986.  The Act has two stated pur-
poses:  (1) ‘‘to establish a national scenic area
to protect and provide for the enhancement
of the scenic, cultural, recreational, and natu-
ral resources of the Columbia River Gorge’’
and (2) ‘‘to protect and support the economy
of the Columbia River Gorge area by encour-
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aging growth to occur in existing urban areas
and by allowing future economic development
in a manner that is consistent’’ with the first
purpose.  16 U.S.C. § 544a.

The Act authorized the states of Oregon
and Washington to enter into an interstate
agreement to establish a regional agency, the
Columbia River Gorge Commission, to carry
out the responsibilities of the Act. 16 U.S.C.
§ 544c(a)(1)(A).  The Act required the com-
mission to adopt a management plan for the
Scenic Area within three years of the Act’s
taking effect.  16 U.S.C. § 544d(c).  The Act
also provides that, ‘‘[n]o sooner than five
years after adoption of the management plan,
but at least every ten years, the Commission
shall review the management plan to deter-
mine whether it should be revised.’’  16
U.S.C. § 544d(g).

The Act also provides that the commission
may amend the management plan outside of
the ‘‘usual’’ revision cycle:

S 235‘‘If the Commission determines at
any time that conditions within the scenic
area have significantly changed, it may
amend the management plan.  The Com-
mission shall submit amendments to the
management plan to the Secretary [of
Agriculture] for review, in accordance with
the provisions of this section for adoption
of the management plan.’’

16 U.S.C. § 544d(h) (emphasis added).  The
commission adopted an administrative rule
setting forth additional requirements for
amending the plan, which provides, in part:

‘‘The Commission must find the follow-
ing criteria are satisfied before it approves
an amendment to the Management Plan:

‘‘(1) Conditions in the Scenic Area have
significantly changed.  This means:

‘‘(a) Physical changes that have wide-
spread or major impacts to the landforms,
resources, or land use patterns in the Sce-
nic Area;

‘‘(b) New information or inventory data
regarding land uses or resources that
could result in a change of a plan designa-
tion, classification, or other plan provi-
sion;  or

‘‘(c) Changes in legal, social, or econom-
ic conditions, including those that affect

public health, safety, or welfare, not antici-
pated in the Management Plan.

‘‘(2) No practicable alternative to the
proposed amendment more consistent with
the purposes and standards of the Scenic
Area Act exists;  and

‘‘(3) The proposed amendment is consis-
tent with the purposes and standards of
the Scenic Area Act.’’

OAR 350–050–0030 (Nov. 15, 1999) (emphasis
added).

B. The original and revised management
plans

In 1991, the commission adopted a man-
agement plan for the Scenic Area. Although
‘‘cultural resources’’ are protected under the
Act, the term is not defined in the Act. The
commission, however, defined the term in its
management plan as ‘‘[e]vidence of human
occupation or activity that is important in the
history, architecture, archaeology or culture
of a community or region * * * includ[ing] *
* * [h]istoric S 236buildings and structures
* * * that are at least 50 years old.’’  The
management plan also provides that signifi-
cant cultural resources are those that are,
among other things, ‘‘included in, or eligible
for inclusion in, the National Register of
Historic Places.’’

In 2001, as required by the Act, the com-
mission began a process to revise the man-
agement plan.  During its plan review, the
commission considered further refining the
plan’s provisions relating to historic proper-
ties.  Due to budget constraints, the commis-
sion deferred taking any action with regard
to that issue, noting that it could be raised as
an amendment to the plan.  The commission
issued the revised management plan in 2004.
Shortly after that, Friends of the Columbia
Gorge, Inc., joined by a number of other
petitioners, challenged the validity of the re-
vised management plan.  In Friends of Co-
lumbia Gorge v. Columbia River Gorge, 215
Or.App. 557, 559, 605–06, 171 P.3d 942 (2007)
(Friends of Columbia Gorge I ), we upheld
the validity of the revised management plan
in most of the challenged respects, but re-
manded for the commission to reconsider the
portion of the revised plan that concerns
expansion of industrial uses in the general
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management areas (GMAs) of the Scenic
Area that are subject to the Act.

C. The disputed management plan amend-
ment

In the meantime, in 2005, the owner of the
Viewpoint Inn, a historic property in the
Scenic Area that had closed some 40 years
earlier, proposed an amendment to the man-
agement plan that would allow him to reopen
the inn and restaurant.  The property is
listed on the National Register of Historic
Places.  The applicant’s proposed amend-
ment would allow historic properties in the
Scenic Area that were listed on the National
Register before November 17, 1986, to oper-
ate commercially if that was the property’s
historic use.  The purpose of the proposal
was to allow the Viewpoint Inn to generate
enough revenue to support its restoration by
allowing ‘‘adaptive reuse’’ of the historic
property.

As proposed, the plan amendment would
apply only to the Viewpoint Inn. The com-
mission, however, decided to address the
broader issue raised by the proposal—that is,
S 237how well the management plan supports
the protection and enhancement of historic
properties.

The commission staff began by gathering
information from various sources about cur-
rent and allowable uses of historic properties
under the current management plan provi-
sions and by compiling information regarding
the extent to which those provisions have
protected and enhanced the Scenic Area’s
historic properties.  The commission staff
hired a historic preservation expert, Donovan
& Associates, to complete a survey of historic
properties in the Scenic Area. The survey
included an examination of nearly 800 prop-
erties located in the Scenic Area to deter-
mine whether there existed properties that
were eligible or potentially eligible for listing
on the National Register but were not cur-
rently protected.  In brief, the survey re-
ported that, of those 800 properties, 18 were
eligible for listing, 36 were potentially eligi-
ble for listing, and 179 others might also be
eligible, depending on additional information
that was not currently available.  The com-
mission staff consulted with the United

States Forest Service, the states of Oregon
and Washington, Scenic Area counties, Sce-
nic Area tribal governments, the National
Trust for Historic Preservation and other
agencies with expertise in historic preserva-
tion, and jurisdictions outside the Scenic
Area administering successful historic pres-
ervation programs.  The commission staff
also solicited public testimony.

In response to that information, the com-
mission staff recommended modifications to
the management plan amendment originally
proposed by the owner of the Viewpoint Inn
to address what it considered to be the
broader problem of underprotection of cul-
tural resources, such as historic properties,
in the Scenic Area. In brief, the commission
staff found that the current management
plan did not adequately protect those re-
sources because current regulations con-
cerning the use of such properties are so
restrictive as to make rehabilitation and
maintenance of those properties economical-
ly infeasible.  Commission staff found that
other jurisdictions had more successfully
promoted restoration and maintenance of
historic properties by adopting a policy of
‘‘adaptive uses’’ and ‘‘preservation incen-
tives.’’

S 238Accordingly, the commission staff rec-
ommended a new cultural resources policy
for the management plan:  ‘‘Provide incen-
tives to protect and enhance historically sig-
nificant buildings by allowing uses of such
buildings that are compatible with their his-
toric character and that provide public appre-
ciation and enjoyment of them as cultural
resources.’’  The substantive provisions of
the staff’s recommendation broaden the ini-
tial proposal by allowing certain commercial
uses of historic properties throughout the
Scenic Area. Those provisions include, in
part:

‘‘1. Properties in all GMA land use desig-
nations except Open Space and Agricul-
ture–Special with buildings included on the
National Register of Historic Places shall
be permitted to be open for public viewing,
interpretive displays, and an associated
gift shop that is no larger than 100 square
feet and incidental and subordinate to the
primary use of the property, subject to
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compliance with the applicable guidelines
to protect scenic, cultural, natural and re-
creation resources * * *.
‘‘2. Properties in all GMA land use desig-
nations except Open Space and Agricul-
ture–Special with buildings included on the
National Register of Historic Places, and
which were former restaurants and/or inns
shall be permitted to re-establish these
former uses, subject to compliance with
the applicable guidelines to protect scenic,
cultural, natural and recreation resources
* * *.
‘‘3. Properties in all GMA land use desig-
nations except Open Space and Agricul-
ture–Special with buildings included on the
National Register of Historic Places shall
be permitted to hold commercial events,
subject to compliance with the applicable
guidelines to protect scenic, cultural, natu-
ral and recreation resources * * *.
‘‘4. The following additional review uses
may be allowed in all GMA land use desig-
nations except Open Space and Agricul-
ture–Special on a property with a building
either on or eligible for the National Reg-
ister for Historic Places and that was 50
years old or older as of January 1, 2006,
subject to compliance with the applicable
guidelines to protect scenic, cultural, natu-
ral and recreation resources * * *:
‘‘A. Establishments selling food and/or
beverages, limited to historic buildings
that originally had kitchen facilities.
S 239The seating capacity of such establish-
ments shall be limited to the building, as
the building existed as of January 1, 2006,
including any decks, terraces or patios also
existing as of that date.  Banquets, private
parties and other special events that take
place entirely within approved establish-
ments selling food and/or beverages shall
be considered a part of the approved use.
‘‘B. Overnight accommodations.  The
room capacity of such accommodations
shall be limited to the total number of
existing rooms in the historic building as of
January 1, 2006.
‘‘C. Commercial events in the building or
on the subject property, incidental and
subordinate to the primary use of the
property[.]

‘‘D. Wineries upon a showing that pro-
cessing of wine is from grapes grown on
the subject parcel or the local region, with-
in a historic building, as the building exist-
ed as of January 1, 2006.

‘‘E. Sales/tasting rooms in conjunction
with an on-site winery, within a historic
building, as the building existed as of Jan-
uary 1, 2006.

‘‘F. Conference and/or retreat facilities
within a historic building, as the building
existed as of January 1, 2006.

‘‘G. Artist studios and galleries within a
historic building, as the building existed as
of January 1, 2006.

‘‘H. Gift shops within a historic building,
as the building existed as of January 1,
2006 * * *.

‘‘I. Interpretive displays, picnic areas or
other recreational day use activities on the
subject property.

‘‘J. Parking areas on the subject property
to support any of the above uses.

‘‘ * * * * *

‘‘6. Uses 3 and 4.C are not subject to the
‘Commercial Events’ provisions in Part II,
Chapter 7 of the Management Plan. Com-
mercial events at historic properties will be
regulated by the guidelines contained in
this section.  * * *

‘‘7. Uses 1 and 4.I are not subject to the
parking limits and associated ‘Facility De-
sign Guidelines’ in the Recreation Intensi-
ty Classes.’’

S 240The staff recommendation also provides
the procedure by which adaptive uses of
historic properties are approved and requires
that adaptive uses be reviewed every five
years.  It also adds additional guidelines to
the management plan that apply specifically
to adaptive uses of historic properties.

On December 13, 2005, the commission
issued a final order approving the staff rec-
ommendation and amending the management
plan accordingly.  The 20–page, single-
spaced order sets forth the commission’s
findings of fact and legal conclusions with
regard to each of the criteria in the Act and
its own administrative rule governing amend-
ments to the management plan.
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In brief, the commission first found that
conditions in the Scenic Area have changed
significantly, based on the information that
commission staff collected, including the
Donovan & Associates inventory, staff-gener-
ated information concerning the allowable
uses of historic properties in the provisions of
the current management plan, and informa-
tion received during the commission’s recent-
ly completed ten-year plan review process.
Based on that information, the commission
found that some significant historic proper-
ties in the Scenic Area ‘‘are deteriorating and
are in need of stabilization to protect the
resource’’ and that other such properties ‘‘ei-
ther have been adversely affected by incom-
patible alterations or have been lost altogeth-
er, due to deterioration or demolition.’’  The
commission found that rehabilitation and res-
toration of historic properties has become
very costly and that many current owners
simply are not willing to spend the money
out of their own pockets to make repairs.
And the commission found that permitting
additional uses of historic properties will pro-
vide economic incentives for the rehabilita-
tion and maintenance of those properties.

Second, the commission found that there
are no practicable alternatives that are more
consistent with the Act. Those alternatives
included the initial plan amendment proposed
by the owner of the Viewpoint Inn;  leaving
the plan’s historic properties provisions un-
changed;  approving the Viewpoint Inn appli-
cation and entertaining other requests for
consideration on a case-by-case basis;  a pro-
posal of Friends of the Columbia Gorge to
limit adaptive uses to S 241properties actually
listed on the National Register, subject to
numerous size and scope limitations;  and
limiting adaptive use of historic properties in
the general management areas to reestab-
lishment of the original historic uses only.

Finally, the commission found that the
staff recommendation was consistent with the
purposes and standards of the Act.

On February 10, 2006, petitioners—
Friends of the Columbia Gorge and several
Scenic Area residents—filed this petition for
judicial review of the plan amendment.

II. ANALYSIS

On judicial review, petitioners challenge
each of the three essential findings of the
commission’s final order, arguing that the
commission erred in concluding that the re-
quirements of the Act and the commission’s
own rules concerning plan amendments were
satisfied. Specifically, petitioners first con-
tend that the commission erred in finding
that conditions in the Scenic Area have sig-
nificantly changed.  Second, they contend
that the commission failed to consider and
reject all practicable alternatives as less con-
sistent with the Act. Third, they contend
that, in general, the amendment that the
commission approved is inconsistent with the
requirements of the Act.

A. Whether conditions in the Scenic Area
have ‘‘significantly changed’’

As we have noted, the Act permits the
commission to amend the management plan
‘‘[i]f the Commission determines at any time
that conditions within the scenic area have
significantly changed.’’  16 U.S.C. § 544d(h).
As we have also noted, although the Act does
not define ‘‘significantly changed,’’ the com-
mission has adopted its own administrative
rule to provide a definition of that term.
That rule defines ‘‘significantly changed’’ to
include, among other things, ‘‘[n]ew informa-
tion or inventory data regarding land uses or
resources that could result in a change of a
plan designation, classification, or other plan
provision.’’  OAR 350–050–0030(1)(b) (Nov.
15, 1999).

S 242In this case, petitioners argue that the
commission erred in finding that conditions
in the Scenic Area have significantly
changed.  Their arguments are not entirely
clear to us, but, as we understand them, they
reduce to essentially two assertions.  First,
petitioners contend that the information on
which the commission relied was not ‘‘new’’
information within the meaning of the rule.
Second, they contend that the commission
erred in finding that the information revealed
a change in circumstances that was ‘‘signifi-
cant’’ within the meaning of the Act.

Thus framed, petitioners’ arguments re-
quire a brief digression to describe the appli-
cable standards of review.  ORS
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196.115(2)(a) provides that a final action or
order of the commission is subject to review
as an order in a contested case under the
state Administrative Procedures Act, ORS
183.482.  ORS 196.115 further provides that,
in reviewing such an order,

‘‘(c) [t]he court may affirm, reverse or
remand the order.  If the court finds that
the agency has erroneously interpreted a
provision of law and that a correct inter-
pretation compels a particular action, the
court shall:

‘‘(A) Set aside or modify the order;  or
‘‘(B) Remand the case to the agency for

further action under a correct interpreta-
tion of the provision of law.

‘‘(d) The court shall remand the order to
the agency if the court finds the agency’s
exercise of discretion to be:

‘‘(A) Outside the range of discretion del-
egated to the agency by law;

‘‘(B) Inconsistent with an agency rule,
an officially stated agency position or a
prior agency practice, unless the inconsis-
tency is explained by the agency;  or

‘‘(C) Otherwise in violation of a constitu-
tional or statutory provision.

‘‘(e) The court shall set aside or remand
the order if the court finds that the order
is not supported by substantial evidence in
the whole record.’’

S 243ORS 196.115(3).  In this case, petitioners
broadly contend that all the foregoing stan-
dards apply.1  Frankly, such a broad conten-
tion is not particularly helpful.  Simply to
assert that various standards of review apply
to an issue, without more, gives no guidance
and is not persuasive advocacy.  What is
needed is not just a laundry list of potentially
applicable standards of review, but an articu-
lation of how a particular standard of review
applies to each argument and then a framing
of the argument in light of that standard of
review.

[1, 2] In this case, as we have noted, peti-
tioners’ arguments reduce to two proposi-

tions.  The first is that the commission failed
correctly to apply the administrative rule
that defines the statutory term ‘‘significantly
changed’’ to include ‘‘new information or in-
ventory data.’’  As such, that argument con-
sists of an assertion that the commission
‘‘erroneously interpreted a provision of law.’’
ORS 196.115(3)(c).  As we noted in Friends
of Columbia Gorge I, 215 Or.App. at 568–71,
171 P.3d 942, depending on what sort of
‘‘provision of law’’ is involved, different stan-
dards of deference to an agency’s interpreta-
tion of that law come into play.  When the
argument is that the agency misinterpreted
its own administrative rule, both federal and
state interpretive principles require courts to
afford the agency a great deal of deference.
In essence, the agency’s construction will be
upheld as long as it is reasonable and not
inconsistent with the text of the rule or any
other applicable source of law.  Auer v. Rob-
bins, 519 U.S. 452, 461, 117 S.Ct. 905, 137
L.Ed.2d 79 (1997) (federal agency construc-
tion of agency’s own rule is entitled to defer-
ence);  see also Martin v. OSHRC, 499 U.S.
144, 150, 111 S.Ct. 1171, 113 L.Ed.2d 117
(1991) (‘‘It is well established that an agen-
cy’s construction of its own regulations is
entitled to substantial deference.’’  (Internal
quotation marks omitted.));  Don’t Waste Or-
egon Com. v. Energy Facility Siting, 320 Or.
132, 142, 881 P.2d 119 S 244(1994) (under Ore-
gon law, agency construction of its own rule
is entitled to deference).

[3] Petitioners’ second assertion is that
the commission erred in concluding that any
of the new information on which it relied was
sufficiently ‘‘significant’’ to justify the amend-
ment.  The argument, in other words, is that
the commission erred in finding that the
quantum of new information was sufficient to
justify its decision to adopt the amendment.
That is a finding of fact.  See Caterpillar Inc.
v. Sturman Industries, 387 F.3d 1358, 1377–
78 (Fed.Cir.2004), cert. den., 545 U.S. 1114,
125 S.Ct. 2906, 162 L.Ed.2d 295 (2005)

1. Petitioners assert that
‘‘[t]he Commission’s decision should be re-
viewed for a determination of whether the
Commission erroneously interpreted a provi-
sion of law, whether the Commission acted
outside the range of discretion delegated to it

by law, whether the Commission’s action is
supported by substantial evidence in the whole
record, whether the Commission acted incon-
sistent[ly] with an agency rule, and whether
the Commission acted otherwise in violation of
a statutory provision.’’
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(whether a contribution to a claimed patent
was ‘‘not significant’’ presents a question of
fact);  State v. Howe, 198 Or.App. 568, 570,
571, 109 P.3d 391 (2005) (stating that wheth-
er the loss or harm caused by the defen-
dant’s crime was ‘‘significantly’’ greater than
typical for such a crime is a factual finding).
Under ORS 196.115(2)(e), we review such
findings of fact for substantial evidence.
‘‘Substantial evidence’’ is evidence that a rea-
sonable person would find adequate to sup-
port a finding after considering the record as
a whole.  ORS 183.482(8)(c).  With those
standards of review in mind, we turn to
petitioners’ arguments.

1. Whether the commission relied on
‘‘new’’ information

[4] Petitioners first contend that the
commission erred in concluding that there
existed the necessary ‘‘new information’’ to
justify a plan amendment.  As we noted, in
its final order, the commission identified a
number of sources of the information on
which it based its decision, including the 2005
Donovan & Associates survey, commission
staff-generated information concerning the
allowable uses for historic properties in the
existing provisions of the management plan,
and information received during the recently
completed ten-year review process.  Accord-
ing to petitioners, none of that information is
‘‘new’’ information within the meaning of the
commission’s rule.  Petitioners contend that,
for example, much of the information con-
tained within the Donovan & Associates sur-
vey—specifically, that some historic proper-
ties are deteriorating and in need of repair
and that maintenance of historic properties is
costly—is ‘‘common knowledge’’ and cannot
fairly be characterized as ‘‘new’’ information.
In a similar S 245vein, petitioners contend that
the staff-generated information was merely a
rehash of existing information.

The commission responds that, whether
the information was newly created, it consid-
ers ‘‘new’’ information to encompass informa-

tion that is new to the commission.  The
commission contends that petitioners read
the term ‘‘new’’ too narrowly and without
regard to the deference to which the commis-
sion’s own interpretation is entitled.  The
ordinary meaning of the term, the commis-
sion contends, embraces information that is
merely not old or out of date. Thus, the
commission concludes, its interpretation of
the term is plausible and, as such, control-
ling.

We agree with the commission.  As we
stated at the outset of this discussion, the
key to our disposition of the argument is our
standard of review.  Because the issue con-
cerns the commission’s construction of its
own administrative rule, we will defer to that
construction so long as it is not ‘‘plainly
erroneous or inconsistent with the regula-
tion.’’  Auer, 519 U.S. at 461, 117 S.Ct. 905.

In this case, the pertinent provision of the
rule states that certain ‘‘new information or
inventory data regarding land uses’’ can con-
stitute a requisite ‘‘significant change’’ suffi-
cient to warrant an amendment to the man-
agement plan.  In ordinary parlance, ‘‘new’’
refers to ‘‘having existed or having been
made but a short time:  having originated or
occurred lately:  not early or long in being
* * * having been seen or known but a short
time although perhaps existing before * * *
being other than the former or old.’’  Web-
ster’s Third New Int’l Dictionary 1522 (una-
bridged ed. 2002).  Petitioners do not ex-
plain, and we do not understand, why the
commission’s interpretation of its administra-
tive rule in this case is in any way plainly
erroneous or inconsistent with the foregoing
range of meanings.2  They simply assert,
ipse dixit, that the commission should not be
permitted to rely on the S 246information that
it relied on because the information was not
generated ‘‘for the purposes of the chal-
lenged decision.’’  We reject petitioner’s con-
tention without further discussion.

2. In their reply brief, petitioners do assert that
the commission’s interpretation of its own rule is
inconsistent with the first of the definitions listed
in Webster’s, which petitioners assert is the ‘‘pri-
mary definition’’ of the word and thus to be
preferred.  Petitioners do not explain, however,

precisely how the commission’s interpretation
conflicts with the first of those listed definitions.
Aside from that, the fact is that Webster’s does
not list its definitions in order of usage prefer-
ence, but rather in order of historical usage.
Webster’s at 17a, note 12.5.
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2. Whether the information demonstrat-
ed a ‘‘significant’’ change

[5] Petitioners next complain that, even if
the information was ‘‘new,’’ it was not suffi-
ciently significant to justify the commission’s
adoption of the plan amendment.  According
to petitioners, the information on which the
commission relied ‘‘does not indicate a wide-
spread problem of historic buildings that
have not been protected.’’  Petitioners take
particular umbrage at the commission’s read-
ing of the Donovan & Associates survey,
which, they contend, ‘‘actually shows that
historic buildings in the Gorge are generally
in better shape than one would expect.’’  In
petitioners’ view, existing programs for land-
owner education and tax incentives are suffi-
cient to protect historic properties.

The commission responds that petitioners
are reading the record too selectively.  For
example, the commission points out that the
Donovan & Associates survey says only that
houses are generally in good condition, not
that other historic properties—such as
grange halls, schools, agricultural farm com-
plexes, and other properties—are in the
same condition.  The commission further
notes that the record—including the consul-
tation of commission staff with 15 other gov-
ernments that allow adaptive use of historic
properties, as well as input from tribal gov-
ernments, historic preservation officers of
two states, and its own experience of 20
years of regulating historic properties in the
Scenic Area—more than adequately supports
its findings that existing management plan
provisions are not adequate to protect histor-
ic properties in the Scenic Area.

We again agree with the commission.
And, once again, the standard of review is
dispositive.  As we have noted, the chal-
lenged decision is a finding of fact, which we
review for substantial evidence.  Thus, we
are not at liberty to peruse the record for
evidence that might support a contrary find-
ing, as petitioners propose.  The question
before us is not whether the record reason-
ably could support the findings that petition-
ers believe that the commission should have
made but, instead, whether the record rea-
sonably supports S 247the findings that the
commission actually made.  Petitioners never

explain why the record is legally insufficient
in light of that standard.  They assert that
their own reading of the record leads them to
find that there have been no significant
changes in the Scenic Area with respect to
the preservation of historic properties.  That
simply is not what the law requires to justify
the reversal that they seek.

B. Availability of practicable alternatives

[6] The commission’s administrative rules
provide that, before approving a plan amend-
ment, it must determine that ‘‘[n]o practica-
ble alternative to the proposed amendment
more consistent with the purposes and stan-
dards of the Scenic Area Act exists.’’  OAR
350–050–0030 (Nov. 15, 1999).  Petitioners
contend that the commission erred in finding
that no such practicable alternatives to the
amendment that it approved exist.  Accord-
ing to petitioners, there are numerous alter-
natives that the commission did not consider
at all.  For example, petitioners contend that
the commission could have considered reduc-
ing the scope of the amendment by eliminat-
ing specific categories of uses that are most
likely to adversely affect other resources in
the Scenic Area;  petitioners list restaurants,
hotels, and commercial event and retreat fa-
cilities as examples.  In addition, petitioners
contend, the commission failed to consider
‘‘alternative, small-scale’’ changes to the
management plan that might generate reve-
nue for the renovation of historic properties,
but with less intensive impacts.  In a similar
vein, petitioners suggest that the commission
could have considered imposing mitigation
requirements such as limiting the size of
commercial parking areas and requiring such
areas to be fully screened with vegetation
from key viewing areas.  Finally, petitioners
argue, the commission could have considered
more fully the extent to which existing his-
toric preservation tax incentive programs
suffice to protect historic properties in the
Scenic Area.

The commission responds that it did not
fail to consider other alternatives;  it rejected
them.  In any event, the commission argues,
its rule does not require it to consider and
reject every single imaginable alternative to
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a proposed plan amendment that parties may
develop.

To dispose of the parties’ arguments once
again requires us to evaluate the commis-
sion’s interpretation of its S 248own rule.  As
we have noted, that means that we will af-
firm the commission’s interpretation if it is
neither plainly erroneous nor inconsistent
with the wording of the rule or with any
other applicable source of law.  Auer, 519
U.S. at 461, 117 S.Ct. 905.  In this case, the
administrative rule itself does not define the
phrase ‘‘practicable alternative.’’  The man-
agement plan does include a definition of the
word ‘‘practicable,’’ however.  The plan de-
fines that word to mean ‘‘[a]ble to be done,
considering technology and cost.’’  Moreover,
the term ‘‘practicable alternatives’’ and the
requirement that an agency consider them in
its decision-making processes is common in
federal environmental regulation and has ac-
quired a consistent and well-understood
meaning.  Courts construing the require-
ment to consider ‘‘practicable alternatives’’ in
those other contexts consistently conclude
that it does not obligate an agency to consid-
er each and every imaginable alternative.
Rather, the requirement is regarded as obli-
gating the agency to exercise some measure
of discretion, which exercise will be upheld so
long as it appears reasonable in light of the
record of each case.

The Clean Water Act, 33 U.S.C. §§ 1251–
1387, for example, prohibits the discharge of
pollution into waterways without first obtain-
ing a permit.  33 U.S.C. § 1342(a).  The
regulations implementing that Act provide
criteria for issuing a permit, including that
‘‘no discharge of dredged or fill material shall
be permitted if there is a practicable alterna-
tive to the proposed discharge which would
have less adverse impact on the aquatic eco-
system.’’  40 C.F.R. § 230.10(a) (July 1,
2006) (emphasis added).  That administrative
rule defines a practicable alternative as one
that is ‘‘available and capable of being done
after taking into consideration cost, existing
technology, and logistics in light of overall
project purposes.’’  40 C.F.R. § 230.10(a)(2)
(July 1, 2006).  Courts interpreting that re-
quirement have concluded that it does not
require the implementing agency to exhaust

every single imaginable alternative, only that
the agency act reasonably under the circum-
stances.  See, e.g., Bering Strait Citizens for
Responsible Resource Development v. U.S.
Army Corps of Engineers, 511 F.3d 1011,
1021 (9th Cir.2008) (affirming the Corps’ de-
cision because the Corps ‘‘reasonably re-
viewed the feasible options and reasonably
concluded that the proposed design S 249was
the best design alternative’’);  Great Rivers
Habitat v. U.S. Army Corps of Enginr., 437
F.Supp.2d 1019, 1030 (E.D. Mo. 2006 (deter-
mining that the Corps’ conclusion that no
practicable alternatives existed was neither
an abuse of its discretion nor a violation of
the law because the Corps ‘‘considered and
rejected proposed practicable alternative
sites in accordance with its duties under the
law and articulated reasons for its decision as
to practicable alternatives’’)).

A closely analogous ‘‘reasonable alterna-
tives’’ requirement is employed by the guide-
lines for the National Environmental Policy
Act (NEPA), 42 U.S.C. §§ 4321–4370f.  42
U.S.C. § 4332(2)(C) (requiring ‘‘a detailed
statement by the responsible official on
* * * alternatives to the proposed action’’);
40 C.F.R. § 1502.14(a) (July 1, 2007) (provid-
ing that agencies shall ‘‘[r]igorously explore
and objectively evaluate all reasonable alter-
natives’’).  In that context, courts have noted
that an agency’s consideration of alternatives
is not lacking ‘‘simply because the agency
failed to include every alternative device and
thought conceivable by the mind of man.’’
Vermont Yankee Nuclear Power Corp. v.
NRDC, 435 U.S. 519, 551, 98 S.Ct. 1197, 55
L.Ed.2d 460 (1978).  See also Laguna Green-
belt, Inc. v. U.S. Dept. of Transp., 42 F.3d
517, 524–25 (9th Cir.1994) (noting that, to
comply with NEPA’s no-reasonable-alterna-
tives requirement, an agency need ‘‘not con-
sider every conceivable alternative * * * nor
remote and speculative alternatives whose
effects cannot be readily ascertained’’ (citing
Vermont Yankee Nuclear Power Corp., 435
U.S. at 551, 98 S.Ct. 1197)).

In this case, the commission has interpret-
ed its own administrative rule to apply much
like the courts have interpreted similar pro-
visions in related contexts;  that is to say, it
has interpreted the rule not to require it to



718 Or. 179 PACIFIC REPORTER, 3d SERIES

consider and reject each and every conceiva-
ble alternative to the plan amendment before
it, but only those that it regards as reason-
ably practicable, taking into account available
technology and cost.  Particularly in light of
the body of law with respect to similar provi-
sions in other statutory contexts, we cannot
say that the commission’s interpretation is
plainly erroneous or contrary to the wording
of the rule or any other source of law.

S 250With the foregoing in mind, we readily
conclude that the commission’s final order
passes muster.  As we have noted, the final
order evaluated each of five alternatives that
the commission regarded as practicable.  In
each case, the commission rejected the alter-
natives with a careful and detailed explana-
tion.  Petitioners contend that the final order
is nevertheless too general and not sufficient-
ly detailed, but they do not explain why—
even assuming that to be true—that renders
the order unreasonable.  Petitioners further
contend that they have identified a number
of alternatives that the commission could
have evaluated, but did not.  That may be so,
but it does not follow that, merely because
petitioners can imagine other alternatives
that the commission could have evaluated,
the commission’s order consequently is inval-
id.  Once again, under the applicable stan-
dard of review, the determinative question is
not whether it would have been reasonable
for the commission to have done more.  The
question is whether it was reasonable for the
commission to have done what it did.  We
readily answer that question in the affirma-
tive.

C. Consistency of the amendment with the
purposes and standards of the Act

Alternatively, petitioners argue that, even
if the commission did not violate its own
rules in approving the plan amendment, it
violated the Act itself.  According to petition-
ers, the commission’s approval of the plan
amendment violates the Act because it allows
commercial uses in areas outside urban areas
and commercial zones in the general manage-
ment areas;  because it creates the possibility
of allowing adverse effects to protected re-
sources in the Scenic Area;  because the por-
tions of the amendment pertaining to com-

mercial events on historic properties include
no size and scope limitations;  because the
commission failed adequately to consider cu-
mulative impacts of the amendment;  and
because the plan amendment fails to accom-
plish its stated purpose of protecting cultural
resources such as historic properties.

[7] Thus framed, petitioners’ arguments
take on the nature of a facial challenge to the
validity of the plan amendment.  In Friends
of Columbia Gorge I, we held that, in such
S 251cases, petitioners must demonstrate that
the plan amendment ‘‘cannot be applied con-
sistently with the law under any circum-
stances.’’  215 Or.App. at 568, 171 P.3d 942
(citing MacPherson v. DAS, 340 Or. 117,
138–39, 130 P.3d 308 (2006)).  At oral argu-
ment, petitioners complained that we erred
in requiring of them such a demanding show-
ing in Friends of Columbia Gorge I and that
we should disavow that decision and demand
less of them in this case.  According to peti-
tioners, the standard that we applied in
Friends of Columbia Gorge I should be limit-
ed to facial constitutional challenges and
that, in its place, we should substitute a
standard that we have applied to administra-
tive rule challenges in cases such as City of
West Linn v. LCDC, 200 Or.App. 269, 275,
113 P.3d 935, rev. den., 339 Or. 610, 127 P.3d
651 (2005);  that is to say, petitioners argue,
we should require only that they show that
‘‘the rule on its face affirmatively authorizes
actions that violate the statutory standard.’’

At the outset, we note that, to the extent
that petitioners are arguing that facial chal-
lenges consist only of constitutional chal-
lenges, they are simply incorrect.  See, e.g.,
Wolf v. Oregon Lottery Commission, 209 Or.
App. 670, 682, 149 P.3d 303, rev. allowed, 343
Or. 115, 162 P.3d 988 (2007) (facial challenge
to administrative rule on nonconstitutional
grounds).  Aside from that, and in any event,
we do not understand how the standard that
petitioners propose—that they must show
that the challenged plan amendment ‘‘affir-
matively authorizes actions that violate the
statutory standard’’—is different from the
standard that we have articulated.  If the
plan amendment in this case affirmatively
authorizes what the Act prohibits, then peti-
tioners have met their burden under the
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standard that we have described.  The point
of the standard that we articulated both in
City of West Linn and in Friends of Colum-
bia Gorge I—and that we apply in this case,
as well—is that, in a facial challenge, we are
limited to the validity of the rule or plan
amendment as written and are not permitted
to speculate how it might be applied based
on a variety of facts not currently before us.

[8, 9] Petitioners’ arguments about the
validity of the plan amendment vis-à-vis the
requirements of the Act also require us to
determine what the Act requires in the first
place.  Because the Act is a federal statute,
we apply the rules of S 252statutory construc-
tion that federal courts are required to apply
to congressional enactments.  Corp. of Pre-
siding Bishop v. City of West Linn, 338 Or.
453, 463, 111 P.3d 1123 (2005).  Generally,
those rules require federal courts to examine
the text of the enactment and its context and,
if necessary, its legislative history.  See, e.g.,
Department of Revenue of Ore. v. ACF In-
dustries, Inc., 510 U.S. 332, 339–46, 114 S.Ct.
843, 127 L.Ed.2d 165 (1994) (following that
process in an examination of a federal stat-
ute).  Those rules of construction also pro-
vide that, when a federal agency is charged
with enforcing a federal statute, its construc-
tion of an ambiguous provision of such a
statute may be entitled to deference, so long
as the agency’s construction is reasonable.
Chevron U.S.A. v. Natural Res. Def. Council,
467 U.S. 837, 843, 845, 104 S.Ct. 2778, 81
L.Ed.2d 694 (1984) (Chevron ).

Petitioners take issue with the applicability
of the deferential Chevron standard to this
case.  According to petitioners, Chevron does
not apply because the commission is, strictly
speaking, not a ‘‘federal agency.’’  Petition-
ers have a point.  The commission, actually is
neither a federal agency nor a state agency,
but rather a ‘‘hybrid.’’  Columbia River
Gorge Comm. v. Hood River County, 210
Or.App. 689, 701, 152 P.3d 997, rev. den., 342
Or. 727, 160 P.3d 992 (2007).  But, as we
explained in Friends of Columbia Gorge I,
we do not understand the applicability of
Chevron to depend on such matters of form.
Friends of Columbia Gorge I, 215 Or.App. at
570–71, 171 P.3d 942.  We noted that, in
cases following Chevron, the United States

Supreme Court has explained that whether
the rule of deference applies depends on a
determination of congressional intent in each
case and that reliable indicators of that in-
tent include the fact that the agency is a
creation of federal law, that Congress con-
templated that the agency’s action will have
the effect of law following some sort of for-
mal administrative procedure, or that the
agency has specialized expertise and broader
information available to it.  Friends of Co-
lumbia Gorge I, 215 Or.App. at 569–70, 171
P.3d 942 (citing United States v. Mead Corp.,
533 U.S. 218, 228–31, 121 S.Ct. 2164, 150
L.Ed.2d 292 (2001)).  As we noted in Friends
of Columbia Gorge I, all of those indicators
are present in this case.

S 2531. Whether the plan amendment al-
lows uses that the Act prohibits

[10] Petitioners first contend that the
plan amendment violates the Act because it
allows commercial uses and development in
areas outside urban areas and commercial
zones in the general management areas.  As
we have noted, the plan amendment allows
certain commercial uses of historic proper-
ties, subject to guidelines specific to historic
properties rather than the guidelines applica-
ble generally to commercial events.  Peti-
tioners contend that allowing such uses out-
side of urban areas and in noncommercial
zones violates the Act.

The commission responds that the Act
specifies no such limit.  Instead, the commis-
sion argues, the Act requires that the com-
mission designate areas ‘‘suitable for com-
mercial development,’’ that is, zoning to
identify lands that are suitable for predomi-
nantly commercial development.  According
to the commission, the Act does not require
that those commercial zones be the exclusive
locations for commercial uses and develop-
ments.

We begin by noting that it is not clear to
us precisely which provision of the Act peti-
tioners contend that the commission has vio-
lated.  In their opening brief, they assert
that the amendment violates the provisions of
the Act that ‘‘allow[ ] commercial uses and
development only in urban areas or in areas
zoned for such uses.’’  Petitioners cite two
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provisions as authority for that description of
the Act’s requirements:  16 U.S.C. § 544a(2)
and 16 U.S.C. § 544d(b)(5).  The problem is
that neither section says what petitioners
assert.

Section 544a of the Act comprises its
statement of purposes.  Among those pur-
poses is the one that petitioners cite, that the
Act is intended ‘‘to protect and support the
economy of the Columbia River Gorge area
by encouraging growth to occur in existing
urban areas and by allowing future economic
development in a manner that is consistent
with’’ the goals of providing for the enhance-
ment of scenic, cultural, recreational, and
natural resources in the Scenic Area. 16
U.S.C. § 544a(2).  Nowhere does that provi-
sion prohibit commercial use outside of urban
areas.  At best (from S 254petitioners’ point of
view), the provision may be viewed as stating
that one of the purposes of the Act is to
‘‘encourage’’ economic development within
such areas.  But it also more broadly pro-
vides that economic development is to be
allowed—without any express geographic
limitations—as long as it is consistent with
the overall purposes of the Act.

Section 544d, meanwhile, describes what
must be included in the Scenic Area manage-
ment plan.  The specific subsection that peti-
tioners rely on provides that the manage-
ment plan must include land use designations
for nonfederal land in the Scenic Area and
that, among other things, the land use desig-
nations must ‘‘designate areas in the Scenic
Area outside special management areas used
or suitable for commercial development:
Provided, That such designation shall encour-
age, but not require, commercial develop-
ment to take place in urban areas.’’  16
U.S.C. § 544d(b)(5).  Thus, contrary to peti-
tioners’ characterization of the statute, it dis-
claims requiring the commission to prohibit
commercial development outside urban areas.
Other provisions of the Act confirm that
point.  Later in the same section, in fact, the
Act requires that the management plan ‘‘re-
quire commercial development outside urban
areas [to] take place without adversely af-
fecting the scenic, cultural, recreation, or nat-
ural resources of the scenic area.’’  16 U.S.C.
§ 544d(d)(7) (emphasis added).

Even assuming for the sake of argument
that the wording of the Act were not at odds
with petitioners’ argument, it would be at the
very least ambiguous on the point, which
would trigger the deference that Chevron
requires.  Either way, petitioners have failed
to identify how the plan amendment, as writ-
ten, permits what the Act prohibits.  Conse-
quently, they have failed in their burden in
this aspect of their facial challenge.

2. Whether the plan amendment allows
impermissible adverse effects

[11] As we have just noted, the Act re-
quires ‘‘commercial development outside ur-
ban areas [to] take place without adversely
affecting the scenic, cultural, recreation, or
natural resources of the scenic area.’’  16
U.S.C. § 544d(d)(7).  In turn, the Act defines
‘‘adversely affecting’’ to mean ‘‘a reasonable
S 255likelihood of more than moderate adverse
consequences’’ for the protected resources.
16 U.S.C. § 544(a). To determine whether
adverse effects will occur, the Act provides
that that determination is based on the con-
text and intensity of a proposed action, the
relationship between a proposed action and
other similar actions, which are individually
insignificant but which may have cumulative-
ly significant impacts, and the mitigation
measures that will be implemented as part of
a proposed action.  16 U.S.C. § 544(a).

Petitioners contend that the plan amend-
ment that the commission approved in this
case violates the congressional admonition
not to allow adverse effects to the scenic,
natural, and recreational resources of the
Scenic Area. Petitioners acknowledge that
the plan amendment serves to promote the
protection of cultural resources in the area.
Their complaint is that, in doing so, the
commission has ‘‘impermissibly elevated the
protection and enhancement of cultural re-
sources over the protection and enhancement
of the other three resource categories’’ rec-
ognized by the Act. According to petitioners,
the Act requires that any action taken in the
pursuit of the protection of one of those four
statutory resource categories not adversely
affect any one of the others.

The commission responds that petitioners’
contention is purely speculative.  Because
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adaptive uses of historic properties remain
subject to the Act’s prohibition against ad-
verse effects, the commission argues, peti-
tioners could bring an as-applied challenge to
the plan amendment if, at some point in the
future, the commission approves a use that
adversely affects other resources.

We agree with the commission that peti-
tioners’ contention is purely speculative.  To
begin with, once again, we are at a loss to
understand the statutory basis for petition-
ers’ argument.  Petitioners cite 16 U.S.C.
§ 544a(1), but, as we have noted, that is the
portion of the statute that simply states its
general purpose and provides that its pur-
pose includes protecting and enhancing ‘‘sce-
nic, cultural, recreational, and natural re-
sources’’ in the Scenic Area. Petitioners also
cite 16 U.S.C. § 544d(d), but, again, that
provision merely requires the commission to
adopt a management plan that protects the
four resources that are described in section
544a.

S 256Aside from that, the ‘‘adverse effects’’
that the Act prohibits are statutorily defined
to take into account the context of a specific,
proposed action, the intensity of the pro-
posed action, and any mitigating measures
that the commission may require to reduce
otherwise significant adverse effects.  It is,
in other words, action-specific and depends
on the facts of each case.

In that context, it becomes clear that peti-
tioners’ challenge in this respect is indeed
speculative.  It does not rest on the fact that
the plan amendment, as written, permits
what the Act prohibits;  rather, it is premised
on an assertion that it is possible that the
plan amendment could, at some time in the
future, be invoked to permit actions that
could adversely affect the resources that the
Act requires the commission to protect.  As
such, petitioners’ contention is not ripe for
judicial review, and we reject it without fur-
ther discussion.  See Friends of Columbia
Gorge I, 215 Or.App. at 575–77, 171 P.3d 942
(rejecting similar challenges to the lawful-
ness of the revised management plan as not
ripe).

3. Whether the plan amendment fails to
include required size and scope limi-
tations

[12] Petitioners also contend that the
plan amendment that the commission ap-
proved violates the Act because the guide-
lines pertaining to commercial events on his-
toric properties include no specific size and
scope limitations.  In this case, petitioners do
not contend that the Act requires such spe-
cific size and scope limitations.  They rely
instead on the fact that, before the commis-
sion adopted the plan amendment, the man-
agement plan limited all commercial events
to no more than 100 guests with no more
than 50 vehicles and contained an annual cap
of 18 day-long events for each property.  The
historic properties plan amendment exempts
a commercial event occurring on a historic
property from those specific limitations.  In-
stead, a commercial event occurring on a
historic property is subject to new guidelines
specific to adaptive uses that, among other
things, require that the commercial event be
‘‘incidental and subordinate to the primary
use of the property.’’  According to petition-
ers, the plan S 257amendment’s deviation from
specific size and scope limitations violates the
Act because they are a ‘‘far cry from the
specific limits that the Commission deter-
mined in 2004 were necessary to comply with
the Scenic Area Act’’ and because the com-
mission did not explain its dramatic change
to ‘‘less protective guidelines.’’

The commission responds that it never de-
termined that those specific limitations were
necessary to comply with the Act. It con-
tends that, because it determined that an
individualized approach to commercial events
on historic properties was more protective of
the cultural resources than the uniform limi-
tations already included in the management
plan, its determination that the Act does not
require more specific limitations is a reason-
able one.

We agree with the commission.  Simply
because the commission previously deter-
mined that specific limitations on all commer-
cial events were sufficient to meet the stan-
dards of the Act does not mean that those
limitations are necessary for compliance with
the Act. Even assuming that the commis-
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sion’s individualized approach is ‘‘less protec-
tive’’ of other resources, as petitioners allege,
petitioners have failed to demonstrate that
the commission’s new approach violates the
Act. Because the plan amendment requires
that commercial events be ‘‘incidental and
subordinate’’ to a property’s primary use and
that, like all adaptive uses allowed by the
plan amendment, commercial events on his-
toric properties remain subject to the Act’s
prohibition against adverse effects, we cannot
say that the lack of specific size and scope
limitations violates the Act.

4. Whether the plan fails to address cu-
mulative impacts

[13] Petitioners also argue that the plan
amendment violates the Act because the
commission failed adequately to address, or
at least adequately to consider, the cumula-
tive impacts of the plan amendment. As we
have noted, the Act provides that the man-
agement plan may allow commercial develop-
ment in the general management areas that
do not ‘‘adversely affect[ ]’’ the protected re-
sources.  16 U.S.C. § 544d(d)(7).  As provid-
ed by the Act, adverse effects include ‘‘the
relationship between a proposed action and
other similar actions which are individually
insignificant but S 258which may have cumula-
tively significant impacts.’’  16 U.S.C.
§ 544(a)(3).  Petitioners argue that the com-
mission failed to take precautions against the
cumulative impacts of the plan amendment
because, under the amendment, every owner
of every historic property could seek permis-
sion to host commercial events, resulting in
‘‘enormous’’ impacts to protected resources.

The commission responds that it did in fact
consider cumulative effects while evaluating
the plan amendment and that the scope and
intensity of additional commercial uses are
sufficiently limited by the guidelines in the
plan amendment.  In any event, the commis-
sion notes, the adaptive uses remain ‘‘subject
to compliance with the applicable guidelines
to protect scenic, cultural, natural and recre-
ation resources.’’

Once again, we agree with the commission.
Whether adverse effects will occur in viola-
tion of the Act is determined within the
context of a ‘‘proposed action.’’  Because pe-

titioners allege that the commission’s mitiga-
tion measures are unsatisfactory, which is a
component of determining whether a pro-
posed action will result in adverse effects to
protected resources, presumably petitioners
believe that the plan amendment itself is the
‘‘proposed action.’’  However, the plan
amendment does not approve any specific
use of any particular historic property.  In-
stead, it provides a framework within which
applicants may obtain permission to com-
mence an adaptive use of a historic property.
The plan amendment requires that each ap-
plicant provide information about the pro-
posed use and the historic property prior to
obtaining approval.  In addition, the plan
amendment provides that, after each five
years that the use continues, the application
must be reevaluated for compliance with the
management plan guidelines.

Petitioners have not met their burden to
demonstrate that such a framework, on its
face, violates the Act. If the commission, in
the future, approves a use that is either
inconsistent with its own guidelines or with
the Act, petitioners could bring an as-applied
challenge.  It is not enough in a facial chal-
lenge to point to ways in which the plan
amendment might be applied to violate the
Act.

S 2595. Whether the plan amendment fails
to protect cultural resources

[14] Finally, petitioners contend that the
plan amendment violates the Act by failing to
protect and enhance historic properties as
cultural resources.  As we have noted, one of
the purposes of the Act is to protect and
enhance the Scenic Area resources, including
cultural resources.  16 U.S.C. § 544a(1).  As
we have also noted, in its plan amendment,
the commission adopted a new cultural re-
sources policy:  ‘‘Provide incentives to protect
and enhance historically significant buildings
by allowing uses of such buildings that are
compatible with their historic character and
that provide public appreciation and enjoy-
ment of them as cultural resources.’’  Peti-
tioners argue that the plan amendment does
not accomplish that stated purpose for two
reasons.  First, petitioners assert, the plan
amendment does not require that revenue
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generated from the adaptive uses be used to
defray the costs of improving and maintain-
ing the historic property.  Second, according
to petitioners, the plan amendment requires
no correlation between the scope of an al-
lowed adaptive use and the cost to improve
and maintain that particular historic proper-
ty.

The commission responds that, as part of
each adaptive use application, applicants
must demonstrate a link between the use and
preservation of the historic property in the
‘‘Protection and Enhancement Plan’’ that is a
required part of the application process.
The commission also notes that the adaptive
uses will be reviewed every five years for
compliance with the relevant guidelines in
the management plan.  Those requirements,
the commission contends, represent a reason-
able interpretation of what the Act requires,
which is therefore entitled to deference.

Again, petitioners’ burden in this facial
challenge is dispositive.  Petitioners simply
have failed to demonstrate that the plan
amendment on its face affirmatively author-
izes what the Act prohibits.  Instead, peti-
tioners argue that it violates the Act because
there exist other provisions that could have
been included in the plan amendment and
that the plan S 260amendment might not ac-
complish its stated goal of protecting cultural
resources.  That is not enough to satisfy
their burden of showing that the plan amend-
ment, on its face, violates the Act.

Affirmed.

,
  

218 Or.App. 321

Heather Jolene McINTYRE,
Petitioner–Appellant,

v.

John William FEEMAN, Jr., Respondent–
Respondent.

050160162, A133079.

Court of Appeals of Oregon.

Argued and Submitted Nov. 1, 2007.

Decided March 5, 2008.

Background:  In a proceeding to deter-
mine child custody, parenting time, and

child support, the Circuit Court, Multno-
mah County, Merri Souther–Wyatt, J., en-
tered a supplemental judgment awarding
father costs and disbursements, without
holding a hearing on mother’s objections.
Mother appealed.

Holdings:  The Court of Appeals, Ed-
monds, P.J., held that:

(1) mother preserved for appellate review
a claim that trial court should have
held a hearing;

(2) 14-day period for mother to serve her
objections to father’s request for attor-
ney fees and costs was extended by
three days, because father’s statement
of attorney fees and costs had been
served on mother by mail; and

(3) paper filed by mother, objecting to fa-
ther’s request for attorney fees and
costs, was valid, despite the failure of
mother’s attorney to sign a certificate
of mailing.

Reversed and remanded.

Wollheim, J., filed an opinion concurring in
part and dissenting in part.

1. Child Custody O904

 Child Support O539

Mother preserved, for appellate review,
a claim that trial court should have held a
hearing on her objections to father’s request
for attorney fees and costs, in proceeding to
determine child custody, parenting time, and
child support; objections that mother filed
with trial court cited the civil procedure rule
regarding hearings on objections to requests
for attorney fees and costs, and her objec-
tions expressly requested a hearing on fa-
ther’s request.  West’s Or.Rev. Stat. Ann.
§ 109.103; Rules App.Proc., Rule 5.45(1);
Rules Civ.Proc., Rule 68(C)(4)(c)(i).

2. Appeal and Error O231(1)

In order to properly preserve, for appel-
late review, a claim of error in the trial court,


