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Before HASELTON, Presiding Judge, and
ARMSTRONG and ROSENBLUM, Judges.

PER CURIAM.

[1]1_]izeDefendant was convicted of one
count of first-degree sodomy, ORS 163.405,
and one count of second-degree sodomy,
ORS 163.395, based on crimes committed
between 1987 and 1989. In 1994, the trial
court imposed dangerous offender sentences
on both convictions pursuant to ORS 161.725
to 161.737. This case is currently on direct
appeal because that remedy was ordered in a
collateral proceeding. On appeal, defendant
asserts that the sentencing court erred in
imposing dangerous offender sentences
based upon judicial factfinding, in violation of
his rights under the Sixth Amendment to the
United States Constitution. See Blakely v.
Washington, 542 U.S. 296, 124 S.Ct. 2531,
159 L.Ed.2d 403 (2004); Apprendi v. New
Jersey, 530 U.S. 466, 120 S.Ct. 2348, 147
L.Ed2d 435 (2000). We agree. State v.
Warren, 195 Or.App. 656, 98 P.3d 1129
(2004), rev. den., 340 Or. 201, 131 P.3d 195
(2006) (dangerous offender sentencing based
upon judicial factfinding violates Sixth
Amendment).

[2] Although the issue is unpreserved,
defendant contends that it is error apparent
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on the face of the record and that this court
should exercise its discretion to review it.
See generally State v. Ramirez, 205 Or.App.
113, 133 P.3d 343, adhered to on recons., 207
Or.App. 1, 139 P.3d 981 (2006), rev. allowed,
342 Or. 256, 151 P.3d 930 (2007) (correcting
similar unpreserved error); State v. Jury,
185 Or.App. 132, 57 P.3d 970 (2002), rev.
den., 335 Or. 504, 72 P.3d 636 (2003) (wheth-
er error is apparent is determined by refer-
ence to the law as of the time the appeal is
decided).

Although the state maintains that Ramirez
was decided incorrectly, it acknowledges that
this case is controlled by Ramirez. For the
reason set forth in Ramirez, we exercise our
discretion to correct the error.

Sentences vacated; remanded for resen-
tencing; otherwise affirmed.
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(1) contentions regarding key viewing area
guidelines, scenic resources implemen-
tation handbook and retention of tree
cover guidelines were not ripe for judi-
cial review;

(2) petitioners could challenge portions of
the original management plan that
were not revised by the Commission;

(3) petitioners could not challenge in ac-
tion against Commission guidelines
adopted by the United States Forest
Service that affected special manage-
ment areas (SMAs);

(4) Commission did not violate the Colum-
bia River Gorge National Scenic Area
Act during the plan review process by
focusing on selected portions of the
plan after budget cuts were enacted;

(5) various provisions of the revised plan
did not violate the Act; and

(6) guideline allowing the expansion of ex-
isting industrial uses outside of urban
areas violated the Act.

Remanded for reconsideration.

1. Environmental Law &=679
Zoning and Planning =605

Scope of review, in challenge to revised
management plan adopted by Columbia Riv-
er Gorge Commission, was limited to the
questions whether the revised plan was in-
consistent with the Columbia River Gorge
National Scenic Area Act or represented an
action by the Commission outside the range
of discretion delegated to it by the Act, as
there was no evidentiary record or factual
findings to review, and petitioners’ challenge
was essentially a facial challenge to plan’s
validity, which required petitioners to demon-
strate that the revised plan, on its face, vio-
lated the Act, ie., they were required to
demonstrate that the plan could not be ap-
plied consistently with the Act under any
circumstances. Columbia River Gorge Na-
tional Scenic Area Act, § 2 et seq., 16
U.S.C.A. § 544 et seq.; West’s Or.Rev. Stat.
Ann. § 196.115(2)(a).

2. Statutes =226

When a state court interprets a federal
statute, the court applies the rules of statuto-
ry construction that federal courts are re-
quired to apply to congressional enactments.

3. Statutes =188, 217.2

Generally, federal courts determine the
meaning of a federal statute by examining its
text and structure and, if necessary, its legis-
lative history.

4. Statutes €=219(6.1)

Under federal law, interpretation of Co-
lumbia River Gorge National Scenic Area Act
by the Columbia River Gorge Commission
was entitled to deference, in judicial chal-
lenge to revised management plan adopted
by the Commission, though the Commission
was a regional agency rather than a federal
agency, as the Commission was a creation of
federal law and was authorized to carry out
and enforce the terms of federal law. Co-
lumbia River Gorge National Scenic Area
Act, § 2 et seq., 16 U.S.C.A. § 544 et seq.

5. Action €6

For a claim to be “ripe” in the justiciable
sense, the controversy must involve present
facts as opposed to a dispute which is based
on future events of a hypothetical issue.

See publication Words and Phrases
for other judicial constructions and def-
initions.
6. Environmental Law €662
Zoning and Planning €=570

Contention by petitioners challenging re-
vised management plan adopted by the Co-
lumbia River Gorge Commission, that provi-
sion in revised plan stating that nothing in
the plan’s key viewing areas or landscape
setting guidelines could be used to deny a
proposed use otherwise authorized by a land
use designation, violated the Columbia River
Gorge National Scenic Area Act, was not ripe
for judicial review under Oregon law, as peti-
tioners’ contention, that such provision re-
quired approval of certain developments that
did not comply with the guidelines for scenic
resources, was premature given that it de-
pended upon whether the Commission in the
future interpreted the provision in the man-
ner petitioners feared. West’s Or.Const.
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Art. 7, § 1; Columbia River Gorge National
Scenic Area Act, § 6(d)(7, 8), 16 U.S.C.A.
§ 544d(d)(7, 8).

7. Environmental Law €662
Zoning and Planning ¢=570

Contention by petitioners challenging re-
vised management plan adopted by the Co-
lumbia River Gorge Commission, that provi-
sion in revised plan stating that a scenic
resources implementation handbook would be
developed violated the Columbia River Gorge
National Scenic Area Act because the yet to
be developed handbook could act as a policy
document, was not ripe for judicial review
under Oregon law, as petitioners’ contention
was hypothetical given that it depended on
the assertion that the Commission could use
the provision to delegate authority to impose
regulations that had the force of law. West’s
Or.Const. Art. 7, § 1; Columbia River Gorge
National Scenic Area Act, § 2 et seq., 16
U.S.C.A. § 544 et seq.

8. Environmental Law €662
Zoning and Planning €=570

Contention by petitioners challenging re-
vised management plan adopted by the Co-
lumbia River Gorge Commission, that provi-
sion in revised plan requiring retention of
tree cover screening new development from
key viewing areas violated the Columbia Riv-
er Gorge National Scenic Area Act because
the provision was subject to exceptions that
swallowed the rule, was not ripe for judicial
review under Oregon law, as petitioners’ con-
tention was hypothetical given that it de-
pended on the possibility that a future Com-
mission could interpret the provision in a
manner that violated the Act. West’s Or.
Const. Art. 7, § 1; Columbia River Gorge
National Scenic Area Act, § 2 et seq., 16
U.S.C.A. § 544 et seq.

9. Environmental Law €638
Zoning and Planning €=570

Columbia River Gorge National Scenic
Area Act did not limit petitioners contesting
revised management plan adopted by Colum-
bia River Gorge Commission to challenging
only those portions of the management plan
that were actually revised, and petitioners
could challenge original, unrevised portions
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of the plan as violating the Act, even if
Commission as a result of budget cuts made
a reasonable decision when it limited its revi-
sions to a few priority provisions, as the
management plan as revised either violated
the Act or did not violate the Act, and rea-
sonableness of Commission’s decision regard-
ing the process at which it arrived at the
final product did not alter the lawfulness or
unlawfulness of the product itself. Columbia
River Gorge National Scenic Area Act, § 2 et
seq., 16 U.S.C.A. § 544 et seq.

10. Environmental Law =44, 638

Zoning and Planning €¢=13.5, 570

Portions of revised management plan
adopted by Columbia River Gorge Commis-
sion regarding special management areas
(SMAs) could not be challenged by petition-
ers in action against the Commission alleging
that the revised plan violated the Columbia
River Gorge National Scenic Area Act, as the
guidelines for the SMAs were subject solely
to the revision authority of the United States
Forest Service; under the Act the Forest
Service had the responsibility to develop
guidelines for the SMAs, the Act stated that
the Commission was required to incorporate
the SMAs guidelines into its revised plan,
and, other than incorporating the guidelines
on the SMAs into the revised plan, the Com-
mission had no authority to regulate the
SMAs. Columbia River Gorge National Sce-
nic Area Act, §§ 6(c)@), (g), 8, 16 U.S.C.A.
§§ 544d(c)(@), (g), 544f.

11. Environmental Law 44

Zoning and Planning €¢=13.5

Columbia River Gorge Commission did
not, when budget cuts were enacted during
the review process leading to Commission’s
revised management plan, act outside its
range of discretion or violate the Columbia
River Gorge National Scenic Area Act by
focusing on selected portions of the manage-
ment plan; Commission in response to Act’s
mandate requiring that the original plan be
reviewed initially produced a series of moni-
toring reports, Commission then solicited
comments and held public hearings regard-
ing whether any provisions of the existing
plan needed revision, Commission did not
limit the scope for comments to any particu-
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lar provision of the plan, and when the bud-
get cuts were enacted the Commission held
further hearings regarding the impact of the
cuts on the review process. Columbia River
Gorge National Scenic Area Act, § 6(g), 16
US.C.A. § 544d(g); West’s Or.Rev. Stat.
Ann. § 196.1153)(d)(A).

12. Environmental Law ¢&=44
Zoning and Planning €¢=13.5

Columbia River Gorge Commission did
not, when it adopted revised management
plan, act outside its range of discretion or
violate provision in Columbia River Gorge
National Scenic Area Act, which required
that development take place without adverse-
ly affecting the resources of the scenic area,
by adopting cumulative impacts provisions
which petitioners who were challenging the
plan claimed were too vague, as the Act did
not require that cumulative impacts be ad-
dressed in any particular way or in any
particular level of detail, and even if cumula-
tive impact provisions were vague such did
not necessarily mean that the revised plan
could not be lawfully applied. Columbia Riv-
er Gorge National Scenic Area Act, §§ 2(a),
6(d)(7, 8), 16 U.S.C.A. §§ 544(a), 544d(d)(7,
8); West’s Or.Rev. Stat. Ann. § 196.115(3)(d).

13. Environmental Law ¢&=44
Zoning and Planning ¢=13.5

Columbia River Gorge Commission did
not, when it adopted revised management
plan, act outside its range of discretion or
violate provision in Columbia River Gorge
National Scenic Area Act, which required
that development take place without adverse-
ly affecting the scenic resources of the area,
by amending its visual siting guidelines from
requiring uses to minimize visibility to re-
quiring uses to achieve visual subordination,
as Act did not define what was necessary to
prevent adverse affects to scenic resources,
Act did not require a particular level of visi-
bility for new developments, revised plan did
not violate the Act merely because it was not
as restrictive as the original plan, and Com-
mission was not required by the Act to follow
the recommendations in a scenic resources
report. Columbia River Gorge National Sce-
nic Area Act, § 6(d)(7, 8), 16 U.S.C.A.

§ 544d(d)(7, 8); West’s Or.Rev. Stat. Ann.
§ 196.115(3)(d)(B).

14. Environmental Law ¢=44

Zoning and Planning €¢=13.5

Columbia River Gorge Commission did
not, when it adopted revised management
plan, act outside its range of discretion or
violate provision in Columbia River Gorge
National Scenic Area Act, which required
that development take place without adverse-
ly affecting the scenic resources of the area,
by extending the time for new developments
to achieve visual subordination from two
years to five years, as extension was adopted
on ground that larger trees were more diffi-
cult to keep alive after transplanting than
smaller trees and additional time was re-
quired to allow landscaping to mature into
effective screening, and fact that original
plan determined that two years was suffi-
cient to satisfy the Act did not necessarily
mean that two year period necessary to satis-
fy the Act. Columbia River Gorge National
Scenic Area Act, § 6(d)(7, 8), 16 U.S.C.A.
§ 544d(d)(7, 8).

15. Environmental Law =44

Zoning and Planning €¢=13.5

Columbia River Gorge Commission did
not, when it adopted revised management
plan, act outside its range of discretion or
violate the Columbia River Gorge National
Scenic Area Act by not revising and widening
the original plan’s guidelines on riparian
buffers, though some expert witnesses rec-
ommended expanding the buffer zones, as
the issue was complex, existing data was
inadequate, and there was the possibility that
acting without additional information could
have had an adverse effect on the area’s
natural resources. Columbia River Gorge
National Scenic Area Act, § 2 et seq., 16
U.S.C.A. § 544 et seq.

16. Environmental Law ¢=44

Zoning and Planning ¢=13.5

Columbia River Gorge Commission did
not, when it adopted revised management
plan, act outside its range of discretion or
violate the Columbia River Gorge National
Scenic Area Act by allowing some cattle
grazing within the scenic area; even if re-
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vised plan allowed some unregulated grazing
in some areas, Act did not require the Com-
mission to eliminate all potential harm to the
resources of the scenic area, and instead Act
only required the Commission to protect
against adverse effects. Columbia River
Gorge National Scenic Area Act, § 2 et seq.,
16 U.S.C.A. § 544 et seq.

17. Environmental Law ¢=44

Zoning and Planning ¢=13.5

Exemption of portions of the main stem
of the Columbia River that adjoined urban
areas from the guidelines and policies of the
Columbia River Gorge Commission’s revised
management plan did not violate provision of
Columbia River Gorge National Scenic Area
Act requiring that development outside of
urban areas take place without adversely af-
fecting scenic, cultural, recreation or natural
resources of the scenic area, as the revised
plan relied on existing federal and state laws
to protect those areas, and petitioners chal-
lenging the revised plan did not explain why
existing state and federal regulations were
insufficient to protect against the adverse
effects in such areas that the Act prohibited.
Columbia River Gorge National Scenic Area
Act, § 6(d)(7, 8), 16 U.S.C.A. § 544d(d)(7, 8).

18. Environmental Law ¢&=44

Zoning and Planning ¢=13.5

Columbia River Gorge Commission did
not, when it adopted revised management
plan, act outside its range of discretion or
violate the Columbia River Gorge National
Scenic Area Act by failing to inventory and
protect geologic resources or by failing to
require that development avoid geologic haz-
ard areas, as the Act did not require the
revised plan to specifically address geologic
resources or geologic hazards, and Commis-
sion did comply with Act’s specific require-
ments that it prepare an inventory of natural
features and limitations, and that land use
designations in the plan be based on the
results of the inventory. Columbia River
Gorge National Scenic Area Act, § 6(a)(1)(A),
(b)(1), 16 U.S.C.A. § 544d(a)(1)(A), (b)(1).

19. Environmental Law &=44
Zoning and Planning &=13.5

Columbia River Gorge Commission did
not, when it adopted revised management
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plan, act outside its range of discretion or
violate provision in Columbia River Gorge
National Scenic Area Act, which required
that agricultural lands be protected and en-
hanced for agricultural uses, by failing to
revise the original plan in regard to agricul-
tural lands, though a staff monitoring report
found that some agencies were not imple-
menting the original plan’s provisions proper-
ly, as the staff report recommended that in
lieu of changing the plan that workshops
should be conducted to improve implementa-
tion of existing guidelines, and Commission
ultimately determined that the real problem
involved implementation. Columbia River
Gorge National Scenic Area Act, § 6(d)(1), 16
U.S.C.A. § 544d(d)(1).

20. Environmental Law €44

Columbia River Gorge Commission did
not, when it adopted revised management
plan, act outside its range of discretion or
violate provision in Columbia River Gorge
National Scenic Area Act, which required the
protection and enhancement of open spaces,
by adding to the list of permitted uses in
open spaces the replacement and expansion
of culverts, as the revised plan required that
any person owning or operating a culvert to
obtain all necessary state and federal permits
that protected water quality and wildlife, and
petitioners challenging revised plan did not
identify any source for their assertion that
culvert replacement and expansion had a
high likelihood of adverse effects. Columbia
River Gorge National Scenic Area Act,
§ 6(b)(4), (d)@3), 16 U.S.C.A. § 544d(b)(4),
(d)3).

21. Environmental Law &=44
Fish =12

Columbia River Gorge Commission did
not, when it adopted revised management
plan, act outside its range of discretion or
violate provision in Columbia River Gorge
National Scenic Area Act, which required
that any management plan prohibit industrial
development in the scenic area outside of
urban areas, by permitting small-scale fish-
ing support and fish processing operations,
as the revised plan only allowed small-scale
fishing operations when such activity was
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incidental to the use of property and not
when it was the primary use of property, and
the plan’s definition of “industrial use” was
not contrary to the Act. Columbia River
Gorge National Scenic Area Act, § 6(d)(6), 16
U.S.C.A. § 544d(d)(6).

22. Administrative Law and Procedure
&=413

Under federal law, an agency’s construc-
tion of its own regulation ordinarily is con-
trolling unless it is plainly erroneous or in-
consistent with the regulation.

23. Environmental Law ¢=44
Zoning and Planning ¢=13.5

Provision in Columbia River Gorge Com-
mission’s revised management plan allowing
commercial events, such as weddings and
small-scale gatherings that were incidental
and subordinate to the primary use of prop-
erty, to occur in the general management
areas (GMAs) other than lands designated
open space or commercial forest, did not
violate Columbia River Gorge National Sce-
nic Area Act by allowing commercial uses on
property outside of areas designated for com-
mercial use; though the Act required the
Commission to designate areas that were
suitable for commercial development, Act did
not require Commission to restrict all com-
mercial uses to those areas, and claim by
petitioners challenging the revised plan that
permitting commercial events outside of ur-
ban areas could adversely affect the scenic
area only raised the possibility of adverse
effects. Columbia River Gorge National Sce-
nic Area Act, § 6(b)(5), (d)(7), 16 U.S.C.A.
§ 544d(b)(5), (AX(D).

24. Environmental Law €44
Zoning and Planning &=13.5

Guideline in Columbia River Gorge
Commission’s revised management plan al-
lowing existing industrial uses to expand vio-
lated the Columbia River Gorge National
Scenic Area Act, though the guideline was in
the original management plan, as the Act
categorically prohibited industrial develop-
ment outside of urban areas, and the fact
that the guideline was in the original plan did
not insulate the guideline from judicial re-

view. Columbia River Gorge National Scenic
Area Act, § 6(d)(6), 16 U.S.C.A. § 544d(d)(6).

Gary K. Kahn, Portland, argued the cause
for petitioners. With him on the briefs were
Reeves, Kahn & Hennessy, and Mary Kyle
MecCurdy and 1000 Friends of Oregon.

Jeffrey B. Litwak argued the cause and
submitted the brief for respondent.

Before LANDAU, Presiding Judge,
BREWER, Chief Judge, and ORTEGA,
Judge.

LANDATU, P.J.

_|ssoThe Columbia River Gorge Commis-
sion revised its management plan for the
Columbia River Gorge National Scenic
Area. Petitioners seek judicial review of
those revisions, arguing that the revisions
violate federal law in some two dozen differ-
ent ways. In particular, petitioners contend
that the revised management plan is fatally
incomplete and that the plan’s revisions are
contrary to the requirements of the law.
In brief, we conclude that the revised man-
agement is not unlawfully incomplete, but
that in one aspect the revised management
plan does violate that law. We therefore
remand for reconsideration.

I. BACKGROUND

We begin with an overview of the govern-
ing legal framework and the facts leading to
this review, leaving to our analysis of particu-
lar assignments of error any additional facts
that are relevant to those assignments.

A. The National Scenic Act

Congress passed the Columbia River
Gorge National Scenic Act in 1986. The Act
creates the Columbia River Gorge National
Scenic Area, which stretches for more than
80 miles along the Columbia River and en-
compasses nearly 300,000 acres, including
parts of six different counties in two different
states: Clark, Klickitat, and Skamania coun-
ties in Washington; and Hood River, Multno-
mah, and Wasco counties in Oregon. 16
U.S.C. 8§ 544(d), 544b. Congress’s stated
goals in passing the Act are “to protect and
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provide for the enhancement of the scenic,
cultural, recreational, and natural resources”
in the gorge and “to protect and support the
economy” of the area “by encouraging
growth to occur in existing urban areas” and
by allowing future economic development in
a manner consistent with the goal of protect-
ing the gorge’s resources. 16 U.S.C. § 544a.

To accomplish those goals, the Act estab-
lishes a framework within which a land use
management plan is to be developed, imple-
mented, and administered. The Act author-
izes Oregon and Washington to enter into an
interstate compact and to create a regional
commission, which, inﬁocooperation and
consultation with the United States Secre-
tary of Agriculture, would be charged with
developing and implementing the land use
management plan. 16 U.S.C. § 544c.

In laying the groundwork for the develop-
ment of the management plan, the Act di-
vides the gorge into three kinds of areas.
First, the Act designates 13 “urban areas” in
the gorge that are not subject to scenic area
regulations in the management plan. 16
U.S.C. § 544b. Next, the Act expressly des-
ignates 115,000 acres of “special management
areas” (SMAs), deemed to comprise the most
sensitive parts of scenic area. Id. The SMAs
are located primarily, though not exclusively,
in the western half of the gorge. Id. Finally,
the remaining land comprises what the com-
mission has designated as the gorge’s “gen-
eral management areas” (GMAs) and covers
approximately 149,000 acres, the majority of
which are located in the eastern half of the
scenic area. See id. (specifying boundaries
of management areas).

The Act calls for the commission and the
Secretary of Agriculture (who, in turn, dele-
gated the statutory authority to the Forest
Service) to develop a regional land use man-
agement plan for the GMAs and SMAs in
three basic steps. First, the Act calls for the
commission and the Secretary to conduct
resource inventory, economic opportunity,
and recreation assessment studies. 16
U.S.C. § 544d(a). Second, based on the re-
sults of those studies, the Act calls for the
development of land use designations for the
scenic area. 16 U.S.C. § 544d(b). Those
designations, developed by the commission
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and the Secretary, result in a zoning map for
the scenic area, designating allowed uses—
e.g., agriculture, commercial, open space, for-
estry, residential—in different areas. Id.
Third, the Act calls for the commission and
the Secretary to develop a land use manage-
ment plan for the scenic area, incorporating
the land use designations and including spe-
cific land wuse guidelines. 16 TU.S.C.
§ 544d(c). The commission is charged with
developing designations and guidelines appli-
cable to the GMAs, while the Secretary is
charged with developing the designations and
guidelines applicable to the SMAs. 16 U.S.C.
§§ 544d(c), 544£(f).

_|s61In developing the management plan, the
commission and the Secretary are charged
with consulting with federal, state, and local
governments and Native American tribes
having jurisdiction within the scenic area. 16
U.S.C. § 544d(e). They are also charged
with conducting public hearings and soliciting
public comment before adopting the final
management plan. Id.

To implement the regional land use man-
agement plan, the Act requires that the six
counties within the scenic area adopt land
use ordinances that are consistent with the
plan guidelines. 16 U.S.C. § 544e(b). If a
county refuses to implement such ordinances,
the commission is required to create and
administer conforming land use ordinances
for the county. 16 U.S.C. § 544e(c). Only
those counties that enact land use ordinances
that are consistent with the guidelines in the
land use management plan become eligible
for federal economic development grants. 16
U.S.C. § 544i(c)).

The Act establishes a broad set of stan-
dards for the management plan and county
ordinances enacted pursuant to it:

“The management plan and all land use
ordinances * * * adopted pursuant to this
Act shall include provisions to—

“(1) protect and enhance agricultural
lands for agricultural uses and to allow,
but not require, conversion of agricultural
lands to open space, recreation develop-
ment or forest lands;

“(2) protect and enhance forest lands for
forest uses and to allow, but not require,
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conversion of forest lands to agricultural
lands, recreation development or open
spaces;

“(3) protect and enhance open spaces;

“(4) protect and enhance public and pri-
vate recreation resources and educational
and interpretive facilities and opportuni-
ties, in accordance with the recreation as-
sessment adopted pursuant to subsection
(a) of this section;

“(5) prohibit major development actions
in special management areas, except for
partitions or short plats which the Secre-
tary determines are desirable to facilitate
land acquisitions pursuant to this Act;
Jﬂﬁ“(Ei) prohibit industrial development
in the scenic area outside urban areas;

“(7) require that commercial develop-
ment outside urban areas take place with-
out adversely affecting the scenic, cultural,
recreation, or natural resources of the sce-
nic area;

“(8) require that residential develop-
ment outside urban areas take place with-
out adversely affecting the scenic, cultural,
recreation, and natural resources of the
scenic area; and

“(9) require that the exploration, devel-
opment and production of mineral re-
sources, and the reclamation of lands
thereafter, take place without adversely
affecting the scenic, cultural, recreationl,]
and natural resources of the scenic area.”

16 U.S.C. § 544d(d). The Act defines “ad-
versely affect” as
“a reasonable likelihood of more than mod-
erate adverse consequences for the scenic,
cultural, recreation[,] or natural resources
of the scenic area, the determination of
which is based on—
“(1) the context of the proposed action;
“(2) the intensity of a proposed action,
including the magnitude and duration of an
impact and the likelihood of its occurrence;
“(8) the relationship between a proposed
action and other similar actions which are
individually insignificant but which may
have cumulatively significant impacts; and
“(4) proven mitigation measures which
the proponent of an action will implement
as part of the proposal to reduce otherwise

significant [e]ffects to an insignificant lev-
ell.]”

16 U.S.C. § 544(a). After development of
the management plan, the commission is re-
quired to submit the plan to the Secretary of
Agriculture, who must concur that its con-
tents are “consistent with the standards es-
tablished in this section and the purposes of
this Act[.]” 16 U.S.C. § 544d(f).

After approval and concurrence, the com-
mission must periodically review the manage-
ment plan. Specifically, the Act provides:

_|s63“No sooner than five years after
adoption of the management plan, but at
least every ten years, the Commission
shall review the management plan to de-
termine whether it should be revised. The
Commission shall submit any revised man-
agement plan to the Secretary for review
and concurrence, in accordance with the
provisions of this section for adoption of
the management plan.”

16 U.S.C. § 544d(g).

The Act also provides for judicial review of
commission decisions and actions. Among
other things, it provides that the state courts
of Oregon and Washington have jurisdiction
to review any final order or action of the
commission relating to the implementation of
the Act. 16 U.S.C. § 544m(b)(6)(C).

Judicial review of “decisions” of the com-
mission in this court is governed by ORS
196.115. Specifically, a “final action or or-
der” of the commission is subject to review
on a petition for judicial review of an order in
a contested case under the state Administra-
tive Procedures Act, ORS 183.482. ORS
196.115(2)(a). Such a petition for judicial
review is subject to the following standards
of review:

“(c) The court may affirm, reverse or
remand the order. If the court finds that
the agency has erroneously interpreted a
provision of law and that a correct inter-
pretation compels a particular action, the
court shall:

“(A) Set aside or modify the order; or

“(B) Remand the case to the agency for
further action under a correct interpreta-
tion of the provision of law.
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“(d) The court shall remand the order to
the agency if the court finds the agency’s
exercise of discretion to be:

“(A) Outside the range of discretion del-
egated to the agency by law;

“(B) Inconsistent with an agency rule,
an officially stated agency position or a
prior agency practice, unless the inconsis-
tency is explained by the agency; or

“(C) Otherwise in violation of a constitu-

tional or statutory provision.
_Is64“(e) The court shall set aside or re-
mand the order if the court finds that the
order is not supported by substantial evi-
dence in the whole record.”

ORS 196.115(3).

B. The original management plan

In 1987, Oregon and Washington adopted
the Columbia River Gorge Compact, which
created the Columbia River Gorge Commis-
sion. ORS 196.150; RCW 43.97.015; see
also 16 U.S.C. § 544c(a)(1)(A) (directing
those states to do so). The commission has
13 members: three are appointed by the
governor of Washington, three by the gover-
nor of Oregon, one by each of the six coun-
ties, and one non-voting member by the Sec-
retary of  Agriculture. 16  U.S.C.
§ 544c(a)(1)(C); ORS  196.150; RCW
43.97.015. The commission is funded by ap-
propriations from Oregon and Washington,
subject to the limitation that the commission
is required to apportion expenditures equally
between the two states. The commission
also may receive grants from the federal
government. ORS 196.150; RCW 43.97.015.

The commission completed the original
management plan in 1991, and the Secretary
of Agriculture concurred in 1992. As ap-
proved, the plan consists of four parts. In
Part I are provisions aimed at protecting the
scenic, cultural, natural, and recreation re-
sources of the gorge. A chapter is devoted
to each of those four resources, each chapter
containing policies and specific guidelines ap-
plicable to the GMAs and developed by the
commission as well as policies and guidelines
applicable to the SMAs and developed by the
Forest Service. In Part II, the management
plan explains the different types of land use
designations that apply to the scenic area,
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with provisions that apply to each of the
different designations. The plan includes a
map indicating the land use designations for
all the land in the scenic area. In Part III
are provisions related to recreational and
economic development. And Part IV de-
scribes the roles of the commission and the
Forest Service in administering the plan.

_156:C.  Revision of the original management

plan

The commission began a process for re-
viewing the original management plan in the
late 1990s, aided by a federal grant. To
prepare for that review, between 1997 and
2001, the commission produced a series of
monitoring reports, drafted by an inter-
agency team, consisting of staff from the six
county planning departments, the Forest
Service, and the commission, which studied
and evaluated the extent to which the man-
agement plan guidelines were working to
protect the resources in the scenic area. A
number of such monitoring studies were con-
ducted, including reports regarding scenic
and cultural resources, as well as a report on
agricultural and forest lands.

The review process itself began with a
“scoping” phase, in which the commission
determined the scope of the issues on which
it would work. The commission held public
meetings in each of the six counties in the
scenic area and solicited input from the pub-
lic regarding any aspects of the management
plan that should be revised. In addition, the
commission gathered input from meetings
with planners in each of the counties, the
Native American tribes in the area, and oth-
er local governments. In all, the commission
recorded approximately 1,600 written and
oral comments during the scoping phase.

Based on the comments it received and the
monitoring studies that it had conducted, the
commission ultimately created a list of 26
topics to be addressed in its “Plan Review.”
The commission then held a series of public
meetings during which it considered each of
those topics. At those meetings, the com-
mission heard staff reports and recommenda-
tions and solicited public testimony.
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In 2001, however, the federal grant that
had been funding the review process ended.
Meanwhile, in 2001, the Oregon and Wash-
ington legislatures reduced the commission’s
budget. And, in 2003, the Oregon legislature
further reduced the commission’s budget,
notwithstanding warnings from the legisla-
tive fiscal office that the reductions would
result in “elimination of the plan review pro-
ject.” In response to its shrinking budget,
the commission held public hearings |seand
reduced the scope of its plan review. The
commission further prioritized and reduced
the number of issues that it would address.
It created a short-term list of topics to be
addressed first, and a long-term list of issues
to be addressed to the extent that the com-
mission had the resources left to do so.

Ultimately, the commission completed all
the items on its short-term list. But it left
the majority of the long-term issues unre-
solved, opting instead to put consideration of
those issues on “[h]old for next plan review.”
In January 2004, the commission completed a
draft revised management plan. The draft
incorporated changes to the guidelines re-
garding the SMAs that had been created by
the Forest Service. At a final public hearing
on April 27, 2004, the commission voted
unanimously to adopt the revisions. The re-
vised management plan was transmitted to
the Secretary of Agriculture for concurrence.
The Secretary concurred on August 3, 2004.

II. ANALYSIS

Petitioners—residents of the Columbia
River Gorge, businesses, and conservation
organizations—filed a petition for review of
the revised management plan on June 14,
2004. After a lengthy briefing process, the
matter was submitted to this court on March
14, 2007.

Petitioners advance some two dozen differ-
ent assignments of error, categorized in their
brief as 13 assignments and a variety of
“subassignments” of error. Since the brief-
ing was submitted, we have been informed
that petitioners have abandoned some of
them, specifically, assignments 2.8, 3.2, 4.2,
and 11. As we understand them, those that
remain can be grouped into two categories.

First, petitioners contend that the commis-
sion’s review process was incomplete. Ac-
cording to petitioners, the Act requires the
commission to review the entire management
plan, not merely select portions of it, and
budgetary constraints do not justify the com-

mission’s “piecemeal” review process.

Second, petitioners contend that the re-
vised management plan itself violates the
requirements of the Act in 2”_&;7multitude of
ways. The violations, they argue, include
omissions and failures to take steps required
by the Act to protect and enhance scenic,
natural, cultural, recreational, and agricultur-
al resources in the scenic area, and authori-
zation of future acts that either could or
actually do violate the Act.

The commission responds by asserting that
a number of petitioners’ contentions are not
ripe. The commission notes that several of
petitioners’ assignments involve assertions
that the revised management plan might re-
sult in violations of the Act at some point in
the future. Such assertions are not cogniza-
ble under recognized principles of ripeness
and justiciability, it contends.

The commission also asserts that a number
of petitioners’ contentions may summarily be
rejected because they involve challenges to
portions of the original management plan
that were not changed. In a similar vein, the
commission also argues that a number of
petitioners’ contentions may summarily be
rejected because they concern the manage-
ment of the SMAs, which the commission
contends is subject to the authority of the
Forest Service, not the commission.

Finally, the commission contends that each
of petitioners’ assignments and subassign-
ments of error is without merit. According
to the commission, all of the assignments
involve decisions that, under the Act, have
been committed to the commission’s discre-
tion, and petitioners have failed adequately
to explain why any of those decisions
amounts to an abuse of that discretion.

We address the parties’ contentions in the
following manner. We begin with an exami-
nation of the overarching question of our
standard of review. We then address the
question whether any of petitioners’ conten-
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tions is not ripe for judicial review. We
proceed with the question whether any of
petitioners’ remaining assignments may be
summarily rejected because they pertain ei-
ther to the validity of provisions of the origi-
nal management plan that were not revised
or to the management of the SMAs. We then
address any | sesremaining assignments on the
merits. In brief, our conclusions with re-
spect to those contentions are that some of
petitioners’ assignments are indeed not ripe
for judicial review; that the fact that the
revised plan includes unaltered provisions
from the original plan does not insulate those
provisions from judicial review; that the
commission is correct in asserting that the
management of the SMAs is subject to the
revision authority of the Forest Service, not
the commission; and that the revised plan
does violate the Act in one respect.

A. Standard of review

We begin with the standard of review. As
we have noted, this court reviews the matter
in the manner in which it reviews an order in
a contested case. ORS 196.115(2)(a). To
some extent, that standard of review is a less
than perfect fit, as the decision at issue is
legislative in nature, not an application of law
to the facts of a specific case in the context of
a record developed in a contested case.
There is, in fact, no evidentiary record. Nor
are there findings for us to review in this
case. And nothing in the Act requires that
any such record or findings be made before
adoption of the revised management plan.

[1] As a result, we understand our review
in this case to be limited to the questions
whether the revised management plan is in-
consistent with the applicable law or repre-
sents an action by the commission outside
the range of discretion delegated to it by the
law. In other words, we understand peti-
tioners’ challenge to be essentially a facial
challenge to the validity of the revised man-
agement plan, which requires that petitioners
demonstrate that the revised plan, on its
face, violates the law; that is to say, they
must demonstrate that the plan cannot be
applied consistently with the law under any
circumstances. See MacPherson v. DAS, 340
Or. 117, 138-39, 130 P.3d 308 (2006) (in a

171 PACIFIC REPORTER, 3d SERIES

facial challenge, petitioner must show that
the challenged provision cannot be lawfully
applied under any circumstance); cf. United
States v. Salerno, 481 U.S. 739, 745, 107 S.Ct.
2095, 95 L.Ed.2d 697 (1987) (under federal
law, “[a] facial challenge to a legislative Act
is, of course, the most difficult challenge to
mount successfully, since the challenger must
establish that no set of circumstances exists
under which the Act would be valid”).

[2, 3] _|5690f course, to determine whether
the revised management plan cannot be ap-
plied consistently with the Act requires that
we determine what the Act requires in the
first place. That is to say, we must interpret
the Act. Because the Act is a federal statute,
when we interpret it, we apply the rules of
statutory construction that federal courts are
required to apply to congressional enact-
ments. Corp. of Presiding Bishop v. City of
West Linn, 338 Or. 453, 463, 111 P.3d 1123
(2005). Generally, federal courts determine
the meaning of a federal statute by examin-
ing its text and structure and, if necessary,
its legislative history. See, e.g., Department
of Revenue of Ore. v. ACF Industries, Inc.,
510 U.S. 332, 339-46, 114 S.Ct. 843, 127
L.Ed.2d 165 (1994) (following that process in
an examination of the federal statute at is-
sue).

When, however, federal courts interpret a
statute that has been interpreted by the
agency charged with implementing it, there
arises the additional question whether the
federal courts will accord the agency’s con-
struction a measure of deference. In Chev-
ron U.S.A. v. Natural Res. Def. Council, 467
U.S. 837, 84243, 104 S.Ct. 2778, 81 L.Ed.2d
694 (1984) (Chevron ), the United States Su-
preme Court announced that, if Congress has
clearly indicated its view of the proper inter-
pretation of a statute, then courts are con-
strained to follow that interpretation. But,
the Court added, if Congress has not clearly
indicated such a view, then an administrative
agency’s construction of the statute is con-
trolling as long as it is “reasonable.” Id. at
843-44, 104 S.Ct. 2778.

That deferential standard of review has
been the subject of much debate and some
more recent refinement. See Note, The Two
Faces of Chevron, 120 Harv. L. Rev. 1562,
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1562 n. 2 (2007) (observing that over 6,000
law review articles have been published cit-
ing Chevron ). In United States v. Mead
Corp., 533 U.S. 218, 228-31, 121 S.Ct. 2164,
150 L.Ed.2d 292 (2001), the Court explained
that not every agency construction of a stat-
ute is entitled to Chevron deference. Ac-
cording to Mead, whether Chevron deference
is accorded depends first on a determination
whether Congress intended, either explicitly
or implicitly, for such deference to apply.
Id. at 229, 121 S.Ct. 2164. A “very good
indicator” of such an intention is congression-
al contemplation that the agency’s action will
have “the effect of |splaw” following some
sort of “relatively formal administrative pro-
cedure tending to foster the fairness and
deliberation that should underlie a pro-
nouncement of such force.” Id. at 229-30,
121 S.Ct. 2164. The absence of such proce-
dures, however, does not necessarily mean
that the courts are free to ignore the agen-
cy’s construction. Id. at 230-31, 121 S.Ct.
2164. If, for example, the agency has “spe-
cialized experience and broader investiga-
tions and information” available to it, that
agency’s interpretation of a federal statute is
entitled to “some deference.” Id. at 234-35,
121 S.Ct. 2164.

[4] Whether Chevron applies to the com-
mission’s interpretations of the Act in this
case presents an interesting question.
Strictly speaking, the commission is not a
federal agency. Of course, it is not a state
agency, either. It is a “regional” agency that
is generally recognized as a “hybrid.” See
Columbia River Gorge Comm. v. Hood River
County, 210 Or.App. 689, 701, 152 P.3d 997,
rev. den., 342 Or. 727, 160 P.3d 992 (2007)
(finding the Columbia River Gorge Commis-
sion to be a regional agency and explaining
that “[rlegional agencies created by inter-
state compacts are generally recognized to
be neither categorically state nor federal in
nature; instead, they are hybrids”). But it is
a creation of federal law, and it is authorized
to carry out and enforce the terms of federal
law. It would seem to us that the usual
rationales for deference to agency construc-
tion—congressional delegation, separation of
powers, expertise—would apply as well to
the commission in this case as to federal

agencies in “ordinary” federal administrative
agency cases.

In that regard, we note the decision of the
Washington Supreme Court in Skamania Co.
v.  Columbia River Gorge Com’n, 144
Wash.2d 30, 54, 26 P.3d 241, 253 (2001), in
which the court applied Chevron’s two-step
analysis to the construction of the Act (al-
though the court ultimately held that the
commission’s interpretation was not entitled
to deference because it ran afoul of the un-
ambiguous text of the Act).

It also is significant that the Act itself
charges the commission with the responsibili-
ty of developing a management plan that has
the effect of law within the scenic area and
that the Act requires the commission to
adopt the management plan only after the
sort of notice-and-comment procedures that
the United States Supreme Court explained
in |s;1Mead were indicative of congressional
intent to require deference. Under the cir-
cumstances, we conclude that it is appropri-
ate to apply Chevron in evaluating petition-
ers’ contentions in this case.

B. Ripeness

We turn to the issue of ripeness. We do
so with some caution, for the law in Oregon
is somewhat unsettled; even the most recent
cases are difficult to reconcile. In Yancy v.
Shatzer, 337 Or. 345, 349, 97 P.3d 1161
(2004), for example, the Oregon Supreme
Court explained, after a lengthy analysis of
the history of the framing of the Oregon
Constitution and the case law construing it,
that such issues as standing, ripeness, and
mootness are aspects of “justiciability,” that
is, the authority of the court to exercise
judicial power as authorized under Article
VII (Amended), section 1, of the Oregon
Constitution.

Following that, in Strunk v. PERB, 338
Or. 145, 108 P.3d 1058 (2005), the court dis-
missed a claim of a party because he lacked
standing. “Standing,” the court explained,
“is an aspect of justiciability” and is defined
by reference to whether a court’s decision
will have “some practical effect on [a] party’s
rights.” Id. at 153, 108 P.3d 1058.
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But then, in Kellas v. Dept. of Corrections,
341 Or. 471, 478, 145 P.3d 139 (2006), the
court abjured the notion that standing (and
its practical effects requirement) is anything
but a statutory conception and—with barely
a mention of Yancy—cautioned against read-
ing into the judicial power clause of Article
VII (Amended), section 1, “constitutional
barriers to litigation with no support in ei-
ther the text or history of Oregon’s charter
of government.” The court was especially
disdainful of “import[ing]” into Oregon law
federal conceptions of justiciability, given
that the federal law is based on a “case or
controversy” provision in the federal consti-
tution that finds no counterpart in our own
constitution. Id.

It is not clear to us what remains of the
previous justiciability jurisprudence of this
state. The fact is that none of the tradition-
ally recognized aspects of justiciability identi-
fied in Yancy—standing, ripeness, or moot-
ness, for that matter—ffindss;z the sort of
direct textual support in the state constitu-
tion that, after Kellas, the court now appears
to require. Yet there are Supreme Court
cases that expressly recognize that ripeness
is an aspect of justiciability. E.g., Yancy, 337
Or. at 349, 97 P.3d 1161; Noble v. Board of
Parole, 327 Or. 485, 490-91, 964 P.2d 990
(1998); Mclntire v. Forbes, 322 Or. 426, 433—
34, 909 P.2d 846 (1996); Ore. Newspaper
Pub. v. Peterson, 244 Or. 116, 119-20, 415
P.2d 21 (1966). Indeed, Kellas itself quoted
from cases in which the court referred to
ripeness as an aspect of justiciability, without
suggesting that the cases were incorrect in
that regard. 341 Or. at 485-86, 145 P.3d 139
(quoting McIntire, 322 Or. at 433, 909 P.2d
846). Particularly in light of the fact that
Kellas itself appears to recognize the con-
tinuing vitality of a ripeness requirement as
an aspect of justiciability, we conclude that,
whatever the broader language of that deci-
sion might otherwise suggest, ripeness re-
mains a justiciability requirement that we
are obliged to address. We turn, then, to the
nature of the requirement and whether it is
met in this case.

[6] The Supreme Court has stated that
“a justiciable controversy exists when the
interests of the parties to the action are
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adverse and the court’s decision in the mat-
ter will have some practical effect on the
rights of the parties to the controversy.”
Barcik v. Kubiaczyk, 321 Or. 174, 182, 895
P.2d 765 (1995) (internal quotation marks
omitted). The court has explained that, to be
justiciable, a case must—among other
things—be “ripe” for decision. McIntire,
322 Or. at 434, 909 P.2d 846. For a claim to
be “ripe” in that sense, “[t]he controversy
must involve present facts as opposed to a
dispute which is based on future events of a
hypothetical issue.” Brown v. Oregon State
Bar, 293 Or. 446, 449, 648 P.2d 1289 (1982);
see also Strunk, 338 Or. at 154, 108 P.3d 1058
(citing Brown and dismissing a claim on the
ground that the claim was not ripe and there-
fore was not justiciable).

It should be noted that the Oregon courts
have articulated the ripeness requirement—
like all justiciability requirements—as one of
constitutional authority. Brown, 293 Or. at
449, 648 P.2d 1289. At least to date, the
courts have eschewed any notion that justici-
ability includes, in addition, “prudential”
considerations that might result in the dis-
cretionary expansion or contraction of cate-
gories of cases over which the court will ex-
ercise judicial power. See, e.g., Yancy, 337
Or. at 361-62, 97 P.3d 1161 |sp(rejecting au-
thority of Oregon courts to recognize “capa-
ble of repetition” exception to the rule
against deciding moot cases).

In that regard, Oregon law stands in con-
trast with the federal case law on justiciabili-
ty in general and on ripeness in particular.
We mention the point because we are aware
of one case in which the United States Su-
preme Court has determined that a challenge
remarkably similar to the one before us in
this case was not ripe for judicial review.

In Ohio Forestry Assn., Inc. v. Sierra
Club, 523 U.S. 726, 118 S.Ct. 1665, 140
L.Ed.2d 921 (1998) (Ohio Forestry), several
conservation groups challenged a land and
resource management plan that had been
adopted by the Forest Service for Ohio’s
Wayne National Forest. Under the applica-
ble federal law, the Forest Service was re-
quired to establish management plans that
create, in effect, zoning maps of permissible
uses and that establish basic guidelines by
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which to determine future use of the land,
including logging. The plan did not author-
ize logging as such, however. Under the
plan, a particular logging project at a partic-
ular site required further environmental
analysis and implementation. The conserva-
tion groups nevertheless filed suit, arguing
that the plan violated the National Forest
Management Act, 16 U.S.C. § 1604, by allow-
ing too much logging and clearcutting in the
forest.

The United States Supreme Court con-
cluded that the conservation groups’ claims
were not ripe. The Court explained that,
under federal law, whether an agency deci-
sion is ripe for judicial review depends on a
balancing of the “fitness of the issues for
judicial decision” and the “hardship to the
parties of withholding court consideration” of
those issues. Ohio Forestry, 523 U.S. at 733,
118 S.Ct. 1665. In this case, the Court ex-
plained, delayed review would not unduly
prejudice anyone because the challenged for-
est plan did not itself authorize logging at
specific sites or create any rights or obli-
gations. Id. at 734-35, 118 S.Ct. 1665. In
addition, the Court stated, review of the for-
est plan at that stage might hinder the agen-
cy’s efforts to refine its policies and deprive
it of the opportunity to correct any mistakes
in the forest plan before implementation in
regard to a site-specific project. Id. at 735-
36, 118 S.Ct. 1665. Finally, the Court added,
additional factual development was needed to
_@4determine what the actual effect of the
forest plan would be. Id. at 736, 118 S.Ct.
1665.

It certainly could be argued that the same
is true of petitioners’ challenge to the com-
mission’s revised management plan in this
case. Still, we are reluctant to reach that
conclusion for at least two reasons.

First, Ohio Forestry is a federal decision
that arose under the federal constitution—
specifically the “case or controversy” provi-
sion of Article III. As the Oregon Supreme
Court made clear in Kellas, we must be
skeptical of too quickly importing into Ore-
gon law jurisprudential conceptions that de-
rive from portions of the federal constitution
that find no textual counterparts in the con-

stitution of this state. 341 Or. at 478, 145

P.3d 139.

Second, and apropos of the foregoing
point, federal justiciability doctrine is an am-
algam of constitutional and “prudential” con-
siderations. See, e.g., Reno v. Catholic So-
cial Services., Inc., 509 U.S. 43, 57 n. 18, 113
S.Ct. 2485, 125 L.Ed.2d 38 (1993) (providing
that federal ripeness doctrine arises only
partly from Article ITI concerns and arises
from “prudential reasons for refusing to ex-
ercise jurisdiction,” as well). The Court’s
decision in Ohio Forestry is an example of
the Court’s emphasis on prudential consider-
ations in determining whether, on balance,
exercising review authority represents the
best use of judicial resources. As we have
already noted, such analysis is foreign to
Oregon’s approach to justiciability—indeed,
to Oregon’s constitutional analysis generally.
See, e.g., State v. Hirsch/Friend, 338 Or. 622,
639, 114 P.3d 1104 (2005) (rejecting “balanc-
ing” tests to determine extent of constitution-
al limits on state authority). Ohio Forestry,
therefore, does not apply to this case.

We turn to the parties’ contentions about
the justiciability of the matters at issue in
this case. So far as we can tell, all but three
of petitioners’ assignments and subassign-
ments involve facial challenges that, in es-
sence, assert that the revised management
plan conflicts with the requirements of the
law. There is no suggestion that those facial
challenges are not ripe for judicial review.
The commission does suggest, however, that
three of petitioners’ assignments are not lim-
ited to facial challenges and, to the contrary,

_|srsinvolve arguments that the revised man-

agement plan could be unlawful, depending
on how the plan is applied in particular cases
in the future. Those assignments, the com-
mission argues, are not ripe for judicial re-
view. We examine each of the three assign-
ments in turn.

1. Assignment of error 2.2

[6] The Act requires that the revised
management plan “include provisions to,”
among other things, require that residential
and commercial development outside urban
areas take place “without adversely affecting
the scenic, cultural, recreation, and natural
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resources of the scenic area.” 16 U.S.C.
§ 544d(d)(7), (8). As we have noted, the
statute defines “adversely affect” to refer to
“a reasonable likelihood of more than moder-
ate adverse consequences for the scenic, cul-
tural, recreation[,] or natural resources of the
scenic area” based on a number of factors,
specifically, the context and intensity of the
proposed action, its relationship with similar
actions, and any proven mitigation measures
that will reduce otherwise significant effects
of the action. 16 U.S.C. § 544(a).

The commission’s revised management
plan includes a number of guidelines pertain-
ing to scenic resources within the scenic area.
The plan declares, in GMA Overall Scenic
Policy 1, that, subject to exceptions not perti-
nent here,

“nothing in the key viewing areas or land-

scape settings guidelines in this chapter

shall be used as grounds to deny proposed
uses otherwise authorized by the land use
designation. However, the guidelines may
affect the siting, location, size, and other
design features of proposed developments,
and compliance with them is mandatory.”

In their assignment 2.2, petitioners con-
tend that the quoted provision violates the
Act. According to petitioners, the provision
requires regulatory authorities to approve
certain proposed developments that do not
comply with the guidelines for scenic re-
sources. In fact, they argue, commission
staff has, on at least some occasions, inter-
preted the provision to mean just that. If
the commission were to adopt such an inter-
pretation, they argue, it would effectively
eliminate the possibility that the commission
could deny an application for a use that
would violate the guidelines pertaining |srsto
scenic resources. That, petitioners contend,
obviously violates the Act, which prohibits
the revised management plan from permit-
ting uses that would adversely affect the
scenic resources of the scenic area.

The commission responds that petitioners’
contention is premature because whether the
Act is violated—even in the manner in which
petitioners contend—depends on the facts of
each case. The commission notes that the
statute that defines the “adversely affect[ed]”
standard itself makes plain that it is based on
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the “context of a proposed action.” 16
U.S.C. § 544(a). Aside from that, the com-
mission contends, petitioners’ assignment is
based on a selective reading of the specifics
of GMA Overall Scenic Policy 1. According to
the commission, the provision plainly states
that, even if the inability of an applicant for a
proposed use to comply with certain guide-
lines is not a ground for outright denial of
the application, the guidelines still may affect
the siting, location, size, and other design
features of the use “and compliance with
them is mandatory.”

We agree with the commission. To begin
with, the fact that the commission could in-
terpret GMA Overall Scenic Policy 1 as peti-
tioners suggest does not mean that it will do
so. It strikes us that petitioners’ assignment
is based on precisely the sort of hypothetical
assertion—that the provision will, at some
point in the future, be interpreted as they
predict—that is not cognizable under Oregon
law. Brown, 293 Or. at 449, 648 P.2d 1289.
Aside from that, as the commission correctly
has noted, the Act itself defines the “ad-
verse| J[e]ffect[s]” that petitioners contend
the policy is required to avoid in terms of the
facts of each particular case. 16 U.S.C.
§ 544(a). We conclude that assignment of
error 2.2 is not ripe for judicial review.

2. Assignment of error 2.4

[7] A portion of the revised management
plan denominated “GMA Key Viewing Areas
Policy 11” provides, in part:

“The Commission and Forest Service
shall develop a Scenic Resources Imple-
mentation Handbook, to be approved by
the Executive Director and Scenic Area
Manager. The Handbook shall provide
specific guidance for_]srapplicants and
planners in implementing color, reflectivi-
ty, landscaping and other guidelines for
development on sites visible from key
viewing areas.”

In their assignment of error 2.4, petitioners
contend that the foregoing provision violates
the Act. Interestingly, they acknowledge in
their brief that “[t]he exact content of the
Handbook, which has yet to be developed, is
somewhat unclear at this point.” They nev-
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ertheless insist that it is clear that the com-
mission “intends for the Handbook to rise to
the level of a policy or regulatory document
that will shield developers who follow its
instructions.” In other words, petitioners in-
sist, it is clear that the commission intends
the handbook to have the “force of law,”
which is to say that the commission will have
unlawfully delegated the development of le-
gally binding land use regulations to the
director.

On its face, however, petitioners’ argument
is purely hypothetical. It is based on the
assertion that the commission could interpret
GMA Key Viewing Areas Policy 11 to permit
it to delegate authority to the director to
develop a handbook that, in turn, could be
interpreted as imposing regulations that have
the force of law. We conclude that petition-
ers’ assignment of error 2.4 is not ripe.

3. Assignment of error 2.6

[8] The revised management plan in-
cludes a number of guidelines pertaining to
landscape settings and that require the re-
tention of “tree cover screening [new] devel-
opment from key viewing areas.” Those
guidelines, however, are subject to excep-
tions that petitioners contend violate the Act.
Petitioners do not identify precisely which of
those exceptions they are challenging. They
merely assert that the guidelines “are replete
with exceptions that swallow the rule.” They
do give citations to three such exceptions as
“examples,” after which they complain that
each such exception is so broadly worded
that it could be interpreted to allow develop-
ment in violation of the Act. According to
petitioners, “[e]ach exception is easily subject
to erroneous interpretation that could harm
scenic resources.”

The commission responds that, once again,
petitioners’ complaint is premature, as it is
predicated on the mere | sspossibility that, in
some future case, the commission could inter-
pret the provisions of the revised manage-
ment plan in a way that would violate the
Act.

We agree with the commission. Petition-
ers’ assignment of error 2.6 is purely hypo-
thetical and, as such, not ripe for judicial
review.

C. Reviewability of unchanged plan provi-
sions

Approximately half of petitioners’ remain-
ing assignments relate—at least in part—to
provisions of the revised management plan
that were not actually revised by the com-
mission and represent the re-adoption of pro-
visions of the original plan. The commission
contends that we may summarily reject all of
those assignments. According to the com-
mission, it was required by budget con-
straints to reduce its scope of work and limit
its revisions to a relatively few priority provi-
sions of the existing plan. In light of those
budget constraints, it argues, the commission
did not abuse its discretion in so limiting its
revisions. Aside from that, the commission
argues, under 1000 Friends of Oregon .
Jackson Co., 79 Or.App. 93, 98, 718 P.2d 753,
rev. den., 301 Or 445, 723 P.2d 325 (1986),
petitioners are not permitted to challenge
any provisions of the original plan unless the
more recent revisions have the effect of ren-
dering the original provisions unlawful. Pe-
titioners respond that nothing in the Act
limits the scope of their challenge to only
those portions of the management plan that
were actually revised.

[91 We agree with petitioners. The com-
mission’s argument that its decision to re-
duce its scope of work was a reasonable
response to budget constraints is something
of a mon sequitur. It may well be the case
that the commission responded reasonably—
and lawfully—in deciding to limit its actual
revisions to a few priority provisions. But
that simply is not responsive to the question
whether the unchanged portions of the plan
are thereby insulated from judicial review.
Either the management plan, as revised, vio-
lates the Act or it does not. The fact that
the process by which the commission arrived
at the final product was a reasonable one
does not alter the lawfulness—or unlawful-
ness, as the case may be—of the product
itself.

_15791000 Friends of Oregon is not to the
contrary. In that case, the Land Use Board
of Appeals (LUBA) rejected the petitioner’s
challenge to an amendment to a local govern-
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ment comprehensive plan because the chal-
lenge was, in effect, directed only at the
provisions of the comprehensive plan that
had not been changed by the amendments.
79 Or.App. at 97-98, 718 P.2d 753. We re-
versed, concluding that we “do not agree that
LUBA'’s review of plan amendments * * * is
limited to the provisions that the amend-
ments directly create or alter.” Id. at 98,
718 P.2d 753 (emphasis added). Among oth-
er things, we explained, the plan amendment
“could affect provisions of the plan that it
does not directly change in such a way that
they will have an application which is at odds
with the goals and which they did not have at
the time of acknowledgment.” Id. (emphasis
in original). Thus, 1000 Friends of Oregon
involved the reviewability of a discrete
amendment, not an entire management plan.
Moreover, in that case, we concluded that
review was not limited to the validity of the
amendment.

We therefore reject the commission’s sug-
gestion that we may summarily dispose of a
number of petitioners’ assignments on the
ground that they effectively involve chal-
lenges to provisions of the original plan.

D. Reviewability of provisions related to
the SMAs

The commission also contends that a num-
ber of other assignments—specifically, as-
signments 2.7, 5, 7, and 12 and portions of
3.3, 3.4, 8 and 13—may be summarily reject-
ed on the ground that they involve challenges
to the validity of provisions of the revised
management plan that relate to the SMAs,
which are subject to the authority of the
Secretary of Agriculture and the Forest Ser-
vice, not the commission. Petitioners re-
spond that, although “[i]Jt may appear at first
blush” that the wording of the Act limits the
commission’s authority over the SMAs, care-
ful examination makes clear that the Act
requires the commission to review the SMA
provisions of the revised management plan.

More specifically, the parties’ contentions
concern the proper construction of the fol-
lowing provision of the Act:

_Iss0“No sooner than five years after

adoption of the management plan, but at

least every ten years, the Commission
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shall review the management plan to de-
termine whether it should be revised. The
Commission shall submit any revised man-
agement plan to the Secretary for review
and concurrence, in accordance with the
provisions of this section for adoption of
the management plan.”

16 U.S.C. § 544d(g).

Petitioners emphasize the portion of the
foregoing provision that requires the com-
mission to review “the management plan.”
According to petitioners, that requires the
commission to review the entire management
plan, relating to management of both the
GMAs and SMAs.

[10] The commission, on the other hand,
contends that petitioners simply ignore the
portion of the statute that requires it to
submit the revised management plan to the
Secretary of Agriculture for review and con-
currence in accordance with the provisions
of this section for adoption of the manage-
ment plan. The commission notes that the
provisions of the Act pertaining to the adop-
tion of the management plan make abundant-
ly clear that the management of the SMAs is
subject to the exclusive authority of the Sec-
retary of Agriculture and the Forest Service,
not the commission.

The commission’s point is well taken. The
Act specifically provides that it is the respon-
sibility of the Forest Service (and, ultimately,
the Secretary of Agriculture) to develop
guidelines for the SMAs. 16 U.S.C. § 544f.
Those guidelines are required to be transmit-
ted to the commission, and the commission,
in turn, is required to “incorporate without
change the management direction for the use
of Federal lands within and the land use
designations for the special management ar-
eas adopted by the Secretary pursuant to
section [544f] of this Act.” 16 U.S.C.
§ 544d(c)(4) (emphasis added). It is in that
context that the Act requires the commission
to submit revisions of the management plan
to the Secretary of Agriculture for review
and concurrence “in accordance with the pro-
visions of this section for adoption of the
management plan.” 16 U.S.C. § 544d(g).
Those provisions plainly require the commis-
sion to adopt the Secretary of Agriculture’s
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SMA guidelines | 55 “without change.” There
is no other provision in the Act authorizing
the commission to regulate the SMAs.

Under the circumstances, there is only one
reasonable reading of the applicable statutes:
The Act authorizes the Secretary of Agricul-
ture, not the commission, to develop provi-
sions of the management plan pertaining to
the SMAs. And the portions of the Act re-
quiring the commission to engage in a pro-
cess of review and revision of the manage-
ment plan do not authorize the commission to
invade the exclusive authority of the federal
government in managing federal lands and
the SMAs. Even assuming that the matter
were not so clear, however, we would reach
the same result under the deferential stan-
dard that Chevron requires. The commis-
sion’s reading of the statute is reasonable, at
the very least, and that is sufficient under
Chevron. We therefore summarily reject pe-
titioners’ assignments 2.7, 5, 7, and 12 and
the portions of 3.3, 3.4, 8, and 13 that pertain
to the SMAs.

E. Remaining assignments

There remain some 15 assignments of er-
ror, which we now address on the merits.

1. Assignment of error 1

[11] In their first assignment of error,
petitioners contend that the revised manage-
ment plan is unlawful because the review
process by which it was created was “incom-
plete.” Petitioners contend that the Act re-
quires the commission to review “the man-
agement plan,” 16 U.S.C. § 544d(g), that is,
the entire management plan, then determine
from that review whether the plan should be
revised, and then make the appropriate revi-
sions. According to petitioners, the commis-
sion failed to complete the first step because
it limited its review to selected portions of
the management plan.

The commission responds that the process
by which it produced the revised manage-
ment plan was not incomplete. The commis-
sion notes that nothing in the Act spells out
precisely how it is to perform its review
function. Instead, it argues, the Act leaves
to the commission’s discretion how to accom-
plish the review of the management plan. In

this casedigzthe commission notes, it did not
limit its review of the management plan to
any particular provisions. To the contrary, it
held public meetings and solicited comments
from the public on any aspect of the manage-
ment plan. The process produced approxi-
mately 1,600 comments, each of which the
commission reviewed and considered in de-
veloping its scope of work. The fact that the
process resulted in changes to only selected
provisions of the management plan, the com-
mission contends, does not mean that the
review process itself was unlawfully incom-
plete.

We agree with the commission. As we
have noted, the Act provides that, at least
every ten years, “the Commission shall re-
view the management plan to determine
whether it should be revised.” 16 U.S.C.
§ 544d(g). In ordinary parlance, to “review”
is “to take a view of: examine with consider-
ation or attention.” Webster’s Third New
Int’l Dictionary 1944 (unabridged ed 2002).
The Act says nothing about how the commis-
sion is to conduct that view or examination,
how the scope of the review is to be deter-
mined, or what criteria might apply in deter-
mining whether the plan should be revised.
Congress plainly left those decisions to the
discretion of the commission, and, indeed, all
parties appear to agree that we must review
this particular assignment for whether the
commission acted “[o]Jutside the range of dis-
cretion delegated to the [commission] by
law.” ORS 196.115(3)(d)(A).

In response to the Act’s directive, the com-
mission produced a series of monitoring re-
ports, which evaluated the extent to which
the existing management plan and guidelines
met the requirements of the Act. As we have
noted, the commission produced seven such
monitoring studies, including reports con-
cerning scenic, cultural, recreational, and
natural resources, and concerning agricultur-
al and forest lands. The commission then
solicited comments from, and held public
hearings on, whether any provisions of the
existing management plan were in need of
revision. There is no contention that the
commission limited the scope of its request
for comments to any particular provisions of
the management plan.
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Based on its monitoring studies and on the
comments that it received from the public,
the commission developed a list of 26 specific
topics for more detailed examination._|ss3The
commission then held further public hearings
on that proposed list and on its adequacy to
meet its obligations under the Act.

In response to federal and state budget
constraints, the commission held additional
public hearings on the impact of those bud-
get cuts on the process. Interestingly, in
response to the cuts, one of the petitioners—
Friends of the Columbia Gorge—wrote to
the commission expressing support for a nar-
rowing of the scope of the review process,
asserting that “Friends of the Columbia
Gorge believes that the Gorge Commission
has already fulfilled its statutory obligation
to review the Management Plan for possible
revisions and may complete the Plan review
process at this time.” (Emphasis added.)
In response to the budget cuts and the com-
ments that it received, the commission fur-
ther narrowed the scope of its review pro-
cess.

Under the circumstances, we are hard
pressed to articulate how the commission
violated the Act, which simply requires the
commission to “review the management plan
to determine whether it should be revised.”
It appears that the commission did precisely
what the law requires—it reviewed the en-
tirety of the management plan and developed
a process for determining which of the plan’s
provisions should be targeted for revision.

Petitioners insist that the commission’s re-
view process resulted in a host of provisions
remaining unchanged, which, in turn, has
produced a revised plan that is unlawful in a
number of respects. Petitioners note as ex-
amples of this problem the fact that the
commission neglected to update gross annual
income figures that are used to determine
the existence of commercial agricultural en-
terprises; neglected to address implementa-
tion problems identified in its own monitor-
ing reports; failed to correct mistakes in the
original management plan; and failed to up-
date what petitioners characterize as “time-
sensitive” portions of the management plan.
We put aside the fact that the commission
contests each of those assertions. For our
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purposes, the dispositive point is that, in
making that argument, petitioners conflate
the requirement that the commission “re-
view” the plan for possible revision and the

requirement that the revised plan itself

_Issaconform to the requirements of the law.

The mere fact that, as revised, the plan may
contain what petitioners believe to be mis-
takes and inadequacies does not establish
that the commission did not review the entire
original management plan before determin-
ing whether to revise the provisions about
which they complain.

We conclude that the commission, in con-
ducting its review of the management plan,
did not act “[o]utside the range of discretion
delegated to the [commission] by law.” ORS
196.1153)(d)(A).

2. Assignment of error 2.1

[12] As we have noted, the Act requires
the commission to adopt a management plan
that “include[s] provisions” to require that
residential and commercial development in
the scenic area “take place without adversely
affecting the scenic, cultural, recreation, or
natural resources of the scenic area.” 16
U.S.C. § 544d(d)(7), (8). “Adversely affect-
ing,” in turn, is defined as having “a reason-
able likelihood of more than moderate ad-
verse consequences for the scenie, cultural,
recreation[,] or natural resources of the sce-
nic area,” based on the context and intensity
of a particular proposed action along with,
among other things, its relationship with oth-
ers “which are individually insignificant but
which may have cumulatively significant im-
pacts.” 16 U.S.C. § 544(a).

The original management plan included a
number of provisions concerning so-called
“cumulative effects,” which provisions were
incorporated without change into the revised
management plan. Those cumulative effects
provisions include GMA Key Viewing Guide-
line 3, which provides that “[d]etermination
of potential visual effects and compliance
with visual subordinance policies shall include
consideration of the cumulative effects of
proposed development.” They also include
GMA Landscape Settings Policy 5, which
provides that “Compatible Recreation Use
Guidelines” for each landscape setting “shall
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provide the basis for evaluating cumulative
effects of recreation proposals on landscape
settings, including types and intensities of
recreation uses.” And the revised manage-
ment plan includes a definition of “cumulative
effects,” which provides that the term refers
to the
_|585"‘combined effects of two or more activi-
ties. The effects may be related to the
number of individual activities, or to the
number of repeated activities on the same
piece of ground. Cumulative effects can
result from individually minor but collec-
tively significant actions taking place over
a period of time.”

In their assignment of error 2.1, petition-
ers argue that the foregoing provisions of the
revised management plan are unlawful. Ac-
cording to petitioners, “the provisions are
simply too vague to be implemented.” In
particular, they argue, the revised manage-
ment plan lacks specific “standards, guide-
lines, or criteria for determining what causes
adverse cumulative impacts to scenic re-
sources, how to measure such impacts, or
how they are regulated.” As a result, they
argue, in adopting the revised management
plan, the commission acted outside the range
of discretion delegated to it by law and vio-
lated the Act.

The commission responds that nothing in
the Act requires it to address cumulative
impacts in any particular way or in any par-
ticular level of detail. Aside from that, the
commission argues, the fact is that the re-
vised management plan does address the
matter of cumulative impacts in a number of
ways, including express requirements that
each proposed development be reviewed for
its cumulative impact and the identification of
specific design guidelines and compatible re-
creation use guidelines. The commission ac-
knowledges that it has identified the general
area of cumulative impacts as one requiring
further effort and refinement, work that the
commission decided to defer in light of bud-
getary constraints. But, argues the commis-
sion, the fact that it decided to defer that
work does not mean that the existing plan
violates the law.

We agree with the commission. To begin
with, petitioners bear the burden of demon-

strating in this facial challenge that the re-
vised management plan cannot be lawfully
applied under any circumstance. MacPher-
son, 340 Or. at 138-39, 130 P.3d 308. In that
light, even assuming that the revised man-
agement plan’s several provisions expressly
requiring consideration of cumulative effects
of a proposed action are “vague”—apparently
in something other than a constitutional
sensejt_hat5gﬁ fact does not necessarily mean
that the plan cannot be lawfully applied. Pe-
titioners cite no authority for their assertion
in that regard, and we are aware of none.
The fact is that the Act contains no provision
requiring the commission to spell out specific
standards for determining, in advance, what
causes adverse cumulative impacts to scenic
resources. To the contrary, the Act makes
quite clear that what constitutes an “ad-
verse[ ][elffect,” of which cumulative effects
are a component, is a matter determined in
the context of specific applications in light of
their intensity, their relationship with other
similar actions, and any mitigation measures
that may be required. 16 U.S.C. § 544(a).
The statute is unambiguous on that point.
But even if that were not so, we would arrive
at the same conclusion under the deferential
standard that Chevron requires. The com-
mission’s reading of the Act to not require
more detailed a priori standards for deter-
mining adverse cumulative effects is at least
a reasonable construction of the statute. We
conclude that the commission did not act in
violation of the federal law or act outside the
range of discretion delegated to it under that
law. ORS 196.115(3)(d).

3. Assignment of error 2.3

[13] In their assignment of error 2.3, pe-
titioners contend that the siting guidelines
provisions of the revised management plan
violate the Act’s adverse effect provisions.
In the original management plan, GMA Key
Viewing Areas Guideline 6 provided, in part:

“New buildings or roads shall be sited
on portions of the subject property that
minimize visibility from key viewing areas,
unless the siting would place such develop-
ment in a buffer specified for protection of
wetlands, riparian corridors, sensitive
plants, or sensitive wildlife sites or would
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conflict with guidelines to protect cultural
resources.”

GMA Key Viewing Areas Guideline 7, also in
the original management plan, provided:

“In siting new buildings and roads, use
of existing topography and vegetation to
screen such development from key viewing
areas shall be given priority over other
means of achieving visual subordinance,
such as planting new vegetation or using
artificial berms to screen the development
from key viewing areas.”

_|s87In November 2000, the commission pub-
lished a “Scenic Resources Report” as part of
the review process that the Act requires.
The report included observations that, in the
past, “improper siting” had contributed to
some developments not being visually subor-
dinate. The report recommended that, in
the future, the commission require agencies
“to site structures on portions of properties
to minimize visibility from key viewing ar-

”

eas.

Following the review process, however, the
commission decided to alter Guideline 6 so
that the first sentence now begins, “New
development shall be sited to achieve visual
subordinance from key viewing areas[.]”
The commission also reworded Guideline 7 so
that it now requires that “[n]ew development
shall be sited using existing topography
and/or existing vegetation as needed to
achieve visual subordinance from key viewing
areas.”

According to petitioners, the commission’s
rewording of the provision constitutes a sub-
stantial “weakening” of the plan’s siting
guidelines. They contend that the changes
“effectively remove” siting as a mandatory
requirement and, in the process, violate the
Act. They further complain that the reword-
ing of the provision represents an unlawful
departure from prior agency rule or practice,
in that the revised management plan—which
did not follow the recommendations of the
Scenic Resources Report—is now “inconsis-
tent with [the commission’s] own conclu-
sions.”

The commission responds that just because
it altered the wording of the policy from
requiring uses to “minimize visibility” to re-
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quiring that they achieve “visual subordi-
nance” does not demonstrate that it violated
the law. Indeed, argues the commission,
even assuming that the word change does
“weaken” the management plan guidelines,
that fact alone does not establish a violation
of the statute. In any event, the commission
notes, the original plan itself plainly required
“visual subordinance.” Both the original and
the revised plans contain a definition of “vi-
sually subordinate,” and that definition re-
quires only that a proposed structure or use
“does not noticeably contrast with the sur-
rounding landscape, as viewed from a speci-
fied vantage point (generally a key viewing
area * * *)” Both the original and the re-
vised | sssplans, the commission adds, express-
ly provide that “structures that are visually
subordinate may be partially visible. They
are not visually dominant in relation to their
surroundings.” The problem was that the
original plan—which required development
to be invisible, if possible—was more restric-
tive than the policy that it was supposed to
implement. All that it did in revising the
plan, the commission continues, was bring
the guideline into conformance with the poli-
cy. That, the commission concludes, hardly
constitutes a violation of the Act.

We agree with the commission. Again,
petitioners bear the burden of demonstrating
that the revised management plan cannot be
lawfully applied. MacPherson, 340 Or. at
138-39, 130 P.3d 308. In this case, petition-
ers have not met that burden. To begin
with, the Act requires that the management
plan include provisions to require that com-
mercial and residential development outside
urban areas take place “without adversely
affecting the scenic, cultural, recreation, and
natural resources of the scenic area.” 16
U.S.C. § 544d(d)(7), (8). The Act does not
define what is necessary to prevent adverse
effects to “scenic” resources; specifically, it
does not require a particular level of visibility
of new developments.

In that regard, petitioners do not contend
that the commission’s determination of what
is permissible—“visual subordinance”—vio-
lates the Act. Petitioners’ argument is that,
because the original management plan re-
quired a more restrictive means of accom-
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plishing visual subordinance, the commis-
sion’s decision to “weaken” the plan in that
regard ipso facto demonstrates that it has
unlawfully permitted adverse effects to oc-
cur. As the commission correctly notes, the
argument simply does not follow that, merely
because the revised plan is not as restrictive
as the original plan, the revised plan must
violate the Act.

As for the fact that the final version of the
revised management plan departs from the
recommendations in the Scenic Resources
Report, petitioners do not explain—and we
do not perceive—how that produces an un-
lawful departure from “an agency rule, an
officially stated agency position or a prior
agency practice.” ORS 196.1153)(d)(B). As
we have noted, the Scenic Resources Report
represents the work of |sythe staff of six
counties, the Forest Service, and the commis-
sion. It contains recommendations for fu-
ture consideration by the Forest Service and
the commission. The fact that the commis-
sion did not follow a report recommendation
does not, by itself, establish a violation of the
Act. We reject petitioners’ assignment of er-
ror 2.3.

4. Assignment of error 2.5

[14] Petitioner’s assignment of error 2.5
also relates to the portion of the revised
management plan that concerns scenic re-
sources and its requirement that develop-
ment visible from key viewing areas be “vi-
sually subordinate” to the surrounding
landscape. The original management plan
required visual subordination—by landscape
screening, for example—to occur within two
years of the development approval. In the
revised management plan, the commission
extended the time to achieve visual subordi-
nation from two years to “five years or less
from the commencement of construction.”
Petitioners contend that that extension of
time represents a violation of the Act.
Their rationale is not entirely clear. It ap-
pears to be that, because the commission
originally required visual subordination
within two years, it must be assumed that
such a period was necessary to comply with
the Act; that being the case, the extension
of the deadline from two years to five must

violate the Act. Petitioners cite Rust v. Sul-
livan, 500 U.S. 173, 111 S.Ct. 1759, 114
L.Ed.2d 233 (1991), although they do not
explain how that opinion supports their as-
signment of error.

The commission responds that, to begin
with, it had good reason for extending the
period within which visual subordination is
achieved. Among other things, the commis-
sion argues, it was responding to public testi-
mony and to the views of the Oregon Chap-
ter of the American Society of Landscape
Architects that larger trees—which better
achieve the goal of visual subordination—are
more difficult to keep alive after transplanta-
tion than smaller trees and that the addition-
al time was required to allow landscaping to
mature into effective screening. Aside from
that, the commission contends, the mere fact
that it decided to extend the time for compli-
ance does not, by itself, establish a violation
of the Act.

_|5000nce again, we agree with the commis-
sion. Petitioners’ argument, at least as we
understand it, is premised upon the logical
flaw of confusing what is sufficient with what
is necessary to satisfy a legal standard. The
fact that the original plan determined that
achieving visual subordination within two
years is sufficient to satisfy the requirements
of the Act does not necessarily mean that the
requirement is necessary to do so. Thus, by
itself, the mere fact that the commission
decided to extend the period for compliance
does not establish a violation of the federal
statute.

Rust is not to the contrary. In that case,
the United States Supreme Court upheld an
agency’s interpretation of federal law and
rejected the argument that the interpretation
was entitled to no deference under Chevron
merely because it represented a break with
past interpretations of the same statute.
Rust, 500 U.S. at 186-87, 111 S.Ct. 1759.
The Court explained:

“This Court has rejected the argument
that an agency’s interpretation ‘s not enti-
tled to deference because it represents a
sharp break with prior interpretations’ of
the statute in question. In Chevron, we
held that a revised interpretation deserves
deference because ‘[a]n initial agency in-
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terpretation is not instantly carved in
stone’ and ‘the agency, to engage in in-
formed rulemaking, must consider varying
interpretations and the wisdom of its poli-
cy on a continuing basis.””

Id. at 186, 111 S.Ct. 1759 (quoting Chevron,
467 U.S. at 863-64, 104 S.Ct. 2778) (internal
citation omitted). The Court held that agen-
cies have “ample latitude” to adapt rules and
policies to meet the demands of changing
circumstances, as long as the agency explains
the change in position. Rust, 500 U.S. at
187, 111 S.Ct. 1759.

In this case, it is not clear that, at least
with respect to this assignment of error, the
commission has interpreted the Act in the
first place, much less that it altered an inter-
pretation of the Act in the revised manage-
ment plan. As we have noted, a determina-
tion that either a five-year deadline or a two-
year deadline suffices under the Act by no
means implies a change in the interpretation
of what the Act requires. But, in any event,
petitioners do not explain—and we do not
perceive—why the commission’s explanation
for its |sishift in position is not at least
minimally justified. We reject assignment of
error 2.5.

5. Assignment of error 3.1

Petitioners’ assignment of error 3.1 tar-
gets another part of the revised management
plan that addresses cumulative effects, in
this case with respect to the natural re-
sources of the scenic area. Their argument
is essentially the same one that they advance
in assignment of error 2.1 with respect to the
provisions of the revised management plan
pertaining to cumulative effects on scenic re-
sources; that is, petitioners argue that the
revised management plan is too vague, lack-
ing any “specific criteria” to determine in
advance what constitutes adverse cumulative
impacts to the natural resources of the sce-
nic area. We reject assignment of error 3.1
for the same reasons that we have rejected
assignment of error 2.1.

6. Assignment of error 3.3

[15] In their assignment of error 3.3, pe-
titioners argue that the revised management
plan violates the Act because its provisions
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pertaining to riparian buffers fail to prevent
adverse effects to natural resources. Peti-
tioners do not quote the offending provisions
of the revised management plan. As we
understand it, however, the plan includes
guidelines relating to “Wetlands Buffer
Zones” and “Stream, Pond, and Lake Buffer
Zones.” Those guidelines generally require
that “[a]n undisturbed buffer should be pre-
served around wetlands to protect and en-
hance wetlands functions and associated up-
lands.” Similarly, the guidelines provide
that “[plroposed uses adjacent to streams,
ponds, and lakes should preserve an undis-
turbed buffer zone that is wide enough to
protect aquatic and riparian areas.” And the
guidelines specify how the buffer zones
should be measured (“outward from a wet-
lands boundary on a horizontal scale that is
perpendicular to the wetlands boundary,”
“landward from the ordinary high water
mark on a horizontal scale that is perpendi-
cular to the ordinary high watermark,” and
“landward from the normal pool elevation of
the Columbia River”), as well as specific
widths varying from 50 feet to 150 feet or
more, depending on the nature of the ripari-
an area.

_|seePetitioners apparently contend that the
buffer zones should have been wider. They
contend that, during the review process, a
number of entities and individual witnesses—
including the Washington Department of
Fish and Wildlife, a professional biologist,
and a water resources engineer—recom-
mended expanding the buffer zones and that
the commission violated the Act in failing to
respond appropriately to that information.
Aside from that, petitioners contend, the
phrasing of the guidelines is merely permis-
sive, declaring only that buffers “should” be
preserved, not that they must be preserved.
That, too, in petitioners’ view, violates the
requirement of the Act that the revised man-
agement plan include provisions to prevent
adverse effects to natural resources in the
scenic area. They conclude that the commis-
sion therefore acted outside the range of
discretion delegated to it under the Act and
violated the Act itself.

The commission responds that petitioners
have failed to demonstrate that the revised
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management plan cannot be applied consis-
tently with the requirements of the Act or
that it abused its discretion in deciding not to
revise its existing buffers. The commission
notes that, in fact, it did not ignore the
information that petitioner identifies. To the
contrary, it considered the information and
discussed its implications. In particular, the
commission notes that it considered the fact
that buffer width is only one of a number of
relevant considerations and that increased
buffers actually can be less protective, de-
pending on the nature of the activities per-
mitted within them. The commission con-
tends that its decision to adhere to existing
buffers was driven by the complexity of the
issue, the need for additional data, and the
possibility that acting without the additional
information could itself have an adverse ef-
fect on the natural resources of the scenic
area.

We agree with the commission. To begin
with, petitioners again have failed to explain
how the fact that the commission decided not
to change existing buffers means that the
management plan cannot be applied consis-
tently with the requirements of the Act. In
particular, petitioners do not explain how
using the term “should” renders the guide-
lines unlawful. The term can be used to
denote duty, obligation, or _]ssnecessity.
Webster’s at 2104. The revised plan simply
does not necessarily make compliance with
the buffers “optional,” as petitioners suggest.

Aside from that, we do not understand how
the commission abused the discretion dele-
gated to it by the Act in merely declining to
alter existing buffer standards, particularly
in light of the undisputedly complex nature of
the issues and the inadequacy of existing
data. Petitioners appear to assume that the
mere fact that someone suggested during the
review process that existing buffers are inad-
equate establishes that such is the case. Pe-
titioners cite no authority for the proposition
that the commission abused its discretion in
deciding not to act on the basis of such
information, and we are aware of none. We
conclude that the commission did not violate
the Act or abuse the discretion delegated to
it under the Act in adhering to existing ripar-
ian area buffers.

7. Assignment of error 3.4

[16] In their assignment of error 3.4, pe-
titioners contend that the revised manage-
ment plan violates the Act because it “allows
cattle grazing anywhere in the GMA as a ‘use
allowed outright’ without any review for pro-
tection of natural resources.” (Emphasis in
original.) Unfortunately, the argument in
support of that assertion consists—in its en-
tirety—of three brief paragraphs unaccompa-
nied by any quotations from the provisions
that supposedly violate the Act or citations to
any particular provision of the Act that the
unquoted provisions of the plan are supposed
to violate. There is a single citation—“RMP
at II-109”—but the revised management
plan at that particular page does not mention
cattle grazing. There is mention of certain
agricultural uses being permitted as uses
allowed outright. Apparently, we are to de-
duce that grazing of cattle is included within
the reference to permitted “agricultural
uses” and that petitioners’ argument is that
the fact that the revised plan permits unen-
cumbered cattle grazing in such places as
riparian areas violates the Act.

The commission responds that the revised
plan does not, in fact, allow cattle grazing
“anywhere in the GMA.” To the contrary, the
commission asserts, grazing is prohibited in
“most Open Space areas and requires a per-
mit in the other |so;0pen space areas.” Also,
the commission notes, grazing requires a per-
mit and a range conservation plan to protect
natural resources in land designated “Agri-
culture—Special.”

Petitioners reply that, although the revised
management plan may regulate some cattle
grazing, the fact remains that there are at
least some areas within the scenic area in
which cattle grazing is permitted without
oversight, and that fact violates the Act.

Once again, petitioners’ burden on review
is dispositive. In short, they have failed to
explain why the revised management plan
cannot be applied consistently with the Act.
Assuming for the sake of argument, for ex-
ample, that the revised management plan
does permit unregulated cattle grazing in at
least some portions of the GMAs, petitioners
do not explain how that violates the Act.
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They assert that there is evidence that cattle
grazing has “a high potential to adversely
affect water resources.” But evidence of
that “potential” does not satisfy their heavy
burden of showing that the plan, on its face,
violates the Act. The Act does not require
the commission to eliminate all potential
harm to the resources of the scenic area. It
requires the commission to include provisions
that protect against “adverse[ J[elffect[s],”
defined by statute as requiring an examina-
tion of the context and intensity of each
proposed use. We reject petitioners’ assign-
ment of error 3.4.

8. Assignment of error 3.5

[17]1 As we have noted, the Act requires
the commission to adopt a management plan
to require that residential and commercial
development outside urban areas take place
without adversely affecting scenie, cultural,
recreation, or natural resources of the scenic
area. 16 U.S.C. § 544d(d)(7), (8). The re-
vised management plan, however, includes a
provision that expressly exempts from its
guidelines and policies certain portions of the
main stem of the Columbia River itself, leav-
ing those areas subject to existing federal
and state laws:

“The stream, pond, lake, and riparian
area goals, policies, and guidelines in the
Management Plan shall not apply to those
portions of the main stem of the Columbia
River that adjoin the Urban Areas. The
Gorge Commission |soswill rely on the ap-
plicable federal and state laws to protect
those portions of the Columbia River that
adjoin the Urban Areas.”

In a very brief assignment of error 3.5,
petitioners contend that the “vaguely worded
exemption” violates the Act, which they con-
tend plainly requires the management plan
to regulate the entire scenic area.

The commission responds that the provi-
sion actually is unchanged from the original
management plan and that, in any event,
petitioners have entirely neglected to explain
why or how existing federal and state regula-
tions pertaining to the affected portions of
the Columbia River are not adequate to sat-
isfy the requirements of the Act.
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We agree with the commission. Petition-
ers indeed have not explained why the many
existing state and federal regulations that
apply to the affected portions of the Colum-
bia River itself are not sufficient to protect
against the adverse affects that the Act pro-
hibits. We reject assignment of error 3.5
without further discussion.

9. Assignment of error 3.6

[18] In their assignment of error 3.6, pe-
titioners complain that the revised manage-
ment plan “fails to inventory and protect
geologic resources and require avoidance of
residential and commercial development
within geologic hazard areas.” That failure,
they contend, violates the Act’s mandate to
protect and enhance natural resources.

The commission responds that nothing in
the Act requires the management plan to
include provisions specifically protecting
“geologic resources” or avoiding “geologic
hazards.” What the Act requires, the com-
mission observes, is the preparation of an
inventory of “natural features and limita-
tions,” 16 U.S.C. § 544d(a)(1)(A), and that
the land use designations in the management
plan be based on the results of the inventory,
16 U.S.C. § 544d(b)(1). The commission con-
tends that it accomplished precisely those
tasks. It completed a natural features and
limitations inventory in 1988 and, based on
that inventory, designated natural features
Wit}uﬂ;goutstanding scenic, natural, and cul-
tural features as protected “Open Space” and
required consideration of the presence of
geologic hazards in determining the suitabili-
ty of lands for particular uses.

Petitioners reply that, even if the com-
mission did complete a natural features
and limitations inventory, the fact remains
that the revised management plan does not
contain a single policy or guideline that is
specifically directed at protecting geologic
resources or protecting against geologic
hazards. Petitioners concede that the Act
actually does not mention “geologic re-
sources” or “geologic hazards.” But they
insist that geologic resources remain part
of the scenic area’s “natural resources” and
that geologic hazards are among the “phys-
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ical characteristics” that the Act requires
the commission to take into account.

Petitioners’ argument founders against the
fact that the Act simply does not require the
commission’s management plan to specifically
address geologic resources or geologic haz-
ards. Petitioners’ contention that such a re-
quirement may be discerned in the general
phrasing of the Act’s reference to “natural
* % % pesources” or “physical characteris-
tics” proves too much. Native plants are a
natural resource in the scenic area, but that
does not mean that the Act requires the
management plan to include provisions spe-
cifically addressing the protection of each
and every one. Likewise, fall foliage in the
scenic area is a physical characteristic, but
that does not mean that the management
plan must include provisions specifically per-
taining to that phenomenon. If Congress
had wanted such specifics included in the
commission’s management plan, all it had to
do was say so. At best, the statute is ambig-
uous on the point, which merely triggers
Chevron and deference to the commission’s
reasonable construction of the very broad
language of the Act. We reject assignment of
error 3.6.

10. Assignment of error 4.1

In their assignment of error 4.1, petition-
ers advance another claim that the revised
management plan inadequately protects
against adverse cumulative effects, in this
_Isorcase with respect to cultural resources.
Once again, petitioners complain that the
vague provisions of the revised management
plan contain no specific provisions identify-
ing, in advance, “what causes adverse cumu-
lative impacts to cultural resources, how to
measure such impacts, or how they are regu-
lated.”

The commission notes that a number of
provisions in the management plan address
the protection of cultural resources. GMA
Cultural Resources Policy 1, for example,
provides that “well-defined geographic areas
that possess large concentrations of cultural
resources shall be designated Open Space”
and thus are subject to regulation. GMA
Cultural Resources Policy 5 provides that the
commission shall conduct “reconnaissance

surveys” for all new developments with
ground disturbance, except for, among oth-
ers, proposed uses that involve only minor
disturbance, uses on lands that have been
adequately surveyed in the past, and uses
occurring in areas with a low probability of
containing cultural resources as determined
by the completed reconnaissance surveys.

The management plan, the commission ob-
serves, also requires minimum parcel sizes
for land divisions, based on, among other
things, the existence of cultural resources.
Similarly, the plan provides that lands may
be suitable for commercial recreation if their
development “would not adversely affect sig-
nificant cultural resources.” Under the cir-
cumstances, the commission argues, petition-
ers’ contention that the plan does not protect
cultural resources is not true. Moreover,
and in any event, it argues, the Act does not
require the management plan to contain the
sort of specific cumulative effects analysis for
which petitioners contend.

We agree with the commission, for essen-
tially the same reasons that we have rejected
petitioners’ other assignments of error con-
cerning a lack of specific cumulative effects
regulations. As we noted with respect to
assignments of error 2.1 and 3.1, petitioners
here simply fail to demonstrate that the man-
agement plan cannot be applied in a manner
consistent with the requirements of the Act.
The fact is that nothing in the Act requires
the commission to spell out, in advance, what
constitutes an adverse cumulative effect on

_|sgscultural resources. In any event, at the

very least, the commission’s reading of the
Act not to require it to define, in advance,
what circumstances constitute adverse cumu-
lative effects to cultural resources is reason-
able and, as a result, entitled to deference
under Chevron. We reject assignment of
error 4.1.

11. Assignment of error 6

[19] The Act requires, among other
things, that the revised management plan
include provisions to “protect and enhance
agricultural lands for agricultural uses.” 16
U.S.C. § 544d(d)(1). In their assignment of
error 6, petitioners contend that the revised
management plan violates that requirement.
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Once again, petitioners do not identify which
provisions of the plan are actually at issue.
They simply contend that the failure of the
commission to change the original manage-
ment plan is unlawful in light of the fact that
a staff monitoring report found that some
agencies were not implementing those provi-
sions of the plan properly.

The commission responds that, indeed, a
staff report had noted that agencies were not
properly implementing the agricultural land
provisions of the original plan. The commis-
sion notes, however, that the staff report
went on to recommend, in lieu of changing
the plan, conducting workshops to improve
implementation of the existing guidelines.
The commission observes that, in response to
public comments, it did consider clarifying
its agricultural land provisions, but ultimate-
ly decided against doing so because, among
other things, it determined that the real
problems involved implementation, not the
guidelines themselves. According to the
commission, petitioners have failed to dem-
onstrate why the decision to do that amounts
to an abuse of discretion; nor have they es-
tablished that the revised management plan
itself cannot be applied consistently with the
Act.

The commission is correct. As we have
stated with respect to a number of similar
arguments by petitioners, the fact that the
commission decided not to change the exist-
ing management plan does not demonstrate
that it abused the discretion delegated to it
under the Act. Moreover, petitioners have
failed to demonstrate how the existing provi-
sions of the management plan violate any
provision of the Act itself.

59012, Assignment of error 8

[20] Petitioners’ assignment of error 8
concerns the Act’s requirement that the re-
vised management plan “protect and enhance
open spaces.” 16 U.S.C. § 544d(d)(3); see
also 16 U.S.C. § 544d(b)(4) (requiring that
land use designations be “suitable for the
protection and enhancement of open
spaces”). In response to that requirement,
the original management plan created an
Open Space land use designation and speci-
fied that only the “[m]aintenance, repair, and
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operation of existing dwellings, structures,
trails, roads, railroads, and utility facilities”
may occur in the SMAs. In the revised man-
agement plan, the commission added to that
list of uses permitted in Open Space areas of
the GMAs the replacement or expansion of
existing culverts, “provided the entity or per-
son owning or operating the culvert shall
obtain all necessary federal and state permits
that protect water quality and fish and wild-
life habitat before construction.”

Petitioners contend that the addition of
replacement or expansion of culverts to the
list of permitted uses in Open Space areas
violates the Act because “[c]ulvert replace-
ment and expansion in Open Space zones
has a high likelihood of adversely affecting
scenic, natural, cultural, and open space re-
sources.” The commission responds that
petitioners ignore the fact that culvert re-
placement or expansion is not permitted
outright, with no oversight at all. To the
contrary, the revised management plan ex-
pressly provides that any person owning or
operating the culvert must obtain all neces-
sary state and federal permits that protect
water quality and wildlife. Aside from that,
the commission contends, petitioners identi-
fy no basis for their assertion that culvert
replacement and expansion has a “high like-
lihood” of adversely affecting the resources
in the scenic areas. Indeed, the commission
notes, those culverts—by definition—are al-
ready located in disturbed rights-of-way,
namely, underneath roads or in roadside
ditches.

We again agree with the commission. Pe-
titioners do not identify any source for their
assertion concerning the “high likelihood” of
adverse effects. Moreover, petitioners have
failed to explain why the existing framework
of federal and state water quality and fish
and wildlife permitting is |eoinadequate to
meet the requirements of the Act. We con-
clude that petitioners have not met their
burden of demonstrating that the revised
management plan cannot be implemented in
accordance with the Act.

13. Assignment of error 9

[21] In their assignment of error 9, peti-
tioners contend that the revised management
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plan violates the Act because it expressly
permits small-scale fishing support and fish
processing operations. The Act requires
that the management plan include provisions
to “prohibit industrial development in the
scenic area outside urban areas.” 16 U.S.C.
§ 544d(d)(6). The Act does not define “in-
dustrial development.”

The revised management plan defines the
term “industrial uses”:

“Industrial uses: Any use of land or wa-

ter primarily involved in:

“l.  Assembly or manufacture of goods
or products,

“2.  Processing or reprocessing of raw
materials, processing of recyclable
materials or agricultural products not
produced within a constituent farm
unit,

“3. Storage or warehousing, handling
or distribution of manufactured goods
or products, raw materials, agricultur-
al products, forest products, or recyel-
able materials for purposes other than
retail sale and service, or

“4. Production of electric power for
commercial purposes.”

(Boldface in original.) The plan’s general
policies and guidelines also include a section
devoted to “small-scale fishing support and
fish processing operations.” The section be-
gins by recognizing that fishing “is a historic
natural resource based industry in the Na-
tional Scenic Area.” It then declares that, to
support “family-based commercial fishing
businesses associated with residential use,
small-scale fishing support and fish process-
ing operations may be allowed, subject to
compliance with the applicable land use, trea-
ty rights and resource protection guidelines.”
Included among the permitted activities are
“cleaning, gutting, heading, and icing or
_lenfreezing of fish that [are] caught by the
family-based commercial fishing business.”
The fishing must occur from a lawful parcel
contiguous with the Columbia River. There
must be a dwelling on that parcel, and only
residents of that dwelling may participate in
the fishing operation.

Petitioners contend that the revised man-
agement plan violates the Act because

“cleaning, gutting, heading, and icing or
freezing of fish” is an “industrial use” within
the meaning of the commission’s own defini-
tion of the term because it involves the stor-
age, handling, and distribution of raw materi-
als, i.e., fish.

The commission responds that permitting
small-scale, family-run fishing operations
does not permit “industrial use” outside of
urban areas within the meaning of the re-
vised management plan. The commission
notes that the definition of the term contains
the express qualification that the listed activ-
ities must be the primary use of the affected
land or water. In this case, the commission
notes, its guidelines and policies with respect
to small-scale fishing support and fish pro-
cessing were carefully crafted to permit such
activity only when it is incidental to the use
of the property, and not when it is the pri-
mary use of the property.

Petitioners reply first by contesting the
commission’s assertion that small-scale fish-
ing support and fish processing are not “in-
dustrial uses” within the meaning of the plan
itself. They acknowledge the qualifier that
such use must be the “primary” use of the
land or water. But they insist that, literally
speaking, “that requires an inquiry into what
happens on the land where the use is occur-
ring, not what happens on the surrounding
parcel.” According to petitioners, regardless
of what occurs on the balance of a given
parcel on which small-scale fish support and
fish processing occur, the portion of the par-
cel on which that activity occurs is devoted
primarily to that activity. In the alternative,
petitioners contend, to the extent that small-
scale fishing support and fish processing is
not “industrial use” within the meaning of
the plan itself, the plan violates the Act,
because such activity plainly constitutes “in-
dustrial development” within the meaning of
the Act.

[22] _|gp2We begin with whether small-
scale fish support and fish processing consti-
tute “industrial use” within the meaning of
the term as defined in the revised manage-
ment plan because, if it is, petitioners prevail
and we need go no further in our analysis of
the parties’ contentions. In construing the
plan itself, we are mindful of the federal
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rules governing the interpretation of agency
regulations. In particular, we note the rule
that an agency’s construction of its own regu-
lation ordinarily is controlling unless it is
“plainly erroneous or inconsistent with the
regulation.” Awuer v. Robbins, 519 U.S. 452,
461, 117 S.Ct. 905, 137 L.Ed.2d 79 (1997); see
also Martin v. OSHRC, 499 U.S. 144, 150,
111 S.Ct. 1171, 113 L.Ed.2d 117 (1991) (“It is
well established that an agency’s construction
of its own regulations is entitled to substan-
tial deference.” (Internal quotation marks
omitted.)); Don’t Waste Oregon Com. v. En-
ergy Facility Siting, 320 Or. 132, 142, 881
P.2d 119 (1994) (under Oregon law, courts
will defer to an agency’s construction of its
own rule as long as the construction is plausi-
ble and not inconsistent with the rule itself,
the context of the rule, or any other source of
law).

In this case, petitioners do not address
whether the commission’s interpretation of
its own definition is reasonable; they simply
assert their own interpretation of it. That is
not what the law requires. Aside from that,
petitioners’ own proposed interpretation of
the definition is strained, at best. The re-
vised management plan defines “industrial
use” in terms of whether land or water is
“primarily involved in” certain listed activi-
ties. According to petitioners, the portion of
land or water devoted to the activity certain-
ly is “primarily” involved with that activity,
even if the balance of the land is not. The
problem with that assertion is that it has the
effect of rendering the word “primarily”
meaningless, because any time one of the
listed activities occurs the portion of the land
on which it occurs will be primarily used for
that activity.

That leaves petitioners’ contention that, if
small-scale fishing support and fish process-
ing are not “industrial uses” under the defini-
tion of the term in the revised management
plan, then the plan’s definition of the term
itself is contrary to the Act. Petitioners do
not explain how, as a matter of statutory
construction, they arrive at that conclusion,
much | gsless why the commission’s definition
of the term is not entitled to deference under
Chevron. The fact is that Congress com-
monly defines terms and concepts in terms of
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“primary” activities. See, eg., 7 U.S.C.
§ 2009cc(15) (defining “smaller enterprise”
as a rural business that, among other things,
satisfies standard industrial classification size
standards for the industry in which the busi-
ness is “primarily engaged”); 29 U.S.C.
§ 158(f) (identifying exceptions from certain
provisions of the National Labor Relations
Acts for employers “engaged primarily in the
building and construction industry”); 42
U.S.C. § 5318(r) (prohibiting discrimination
in urban development action grant applica-
tions on the basis of the applicant’s activity
“whether such activity is primarily housing,
industrial, or commercial”); 46 U.S.C.
§ 12118(a)(1)(D) (defining a “Bowaters cor-
poration” as a corporation, among other
things, “engaged primarily in a manufactur-
ing or mineral industry in the United
States”). Under the circumstances, we do
not understand why it was not at least rea-
sonable for the commission to define the
statutory term “industrial development” in
terms of the primary use occurring in a
particular area.

Petitioners also contend that the provisions
of the revised management plan pertaining to
fish processing and related activities unlaw-
fully permit those activities to occur in lands
designated “Residential,” “Small Woodland,”
and “Small-Scale Agricultural.” According
to petitioners, the Act prohibits such areas
from being converted to industrial uses. The
problem with that argument is that it as-
sumes the matter in contention—that is,
whether the permitted use is, in fact, “indus-
trial” use or development; as we have ex-
plained, it is not. We reject petitioners’ as-
signment of error 9.

14. Assignment of error 10

As we have noted, the Act requires the
commission to develop land use designations,
which must designate—among other things—
“areas in the scenic area outside special man-
agement areas used or suitable for commer-
cial development.” 16 U.S.C. § 544d(b)(5).
The Act further requires that such designa-
tions

“shall encourage, but not require, commer-

cial development to take place in urban

areas and shall take into account the
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_leoaphysical characteristics of the areas in
question and their geographic proximity to
transportation, commercial, and industrial
facilities and other amenities.”

16 U.S.C. § 544d(b)(5). The Act also re-
quires that the management plan include
provisions to require that commercial devel-
opment outside urban areas not adversely
affect the scenic area. 16 U.S.C.
§ 544d(d)(7).

[23] The revised management plan recog-
nizes a category of uses that it denominates
“commercial events.” Such events include
“weddings, receptions, parties and other
small-scale gatherings that are incidental and
subordinate to the primary use on a parcel.”
The revised management plan allows such
uses to occur in the GMAs, except on lands
designated Open Space or Commercial For-
est.

In their assignment of error 10, petitioners
contend that the commercial events provi-
sions of the revised management plan violate
the Act because they permit commercial uses
outside of areas designated for commercial
use and because allowing such events to oc-
cur in the scenic area outside of urban areas
“improperly allows adverse effects to these
lands and the conversion of these lands to
commercial uses.”

The commission responds that petitioners’
principal contention rests on a false prem-
ise—that the Act requires all commercial
uses to occur only in commercial zones. To
the contrary, the commission argues, the Act
requires only that commercial use take place
on lands suitable for commercial develop-
ment and without adversely affecting scenic
area resources.

We agree with the commission. The Act
requires the commission to designate areas
that are suitable for commercial develop-
ment, but it does not require that all com-
mercial uses must be confined to those areas.
Instead, the Act provides that the commis-
sion’s designation “shall encourage, but not
require[,]” commercial development to take
place in urban areas. 16 U.S.C. § 544d(b)(5).
The only other statutory requirement is that
the revised management plan require that
commercial development outside urban areas
take place without adversely affecting the

resources of the scenic area. _Leos16 U.S.C.
§ 544d(d)(7). Petitioners assert that, under
the revised management plan, it is possible
that permitting commercial events outside
urban areas will adversely affect the scenic
area because of access, parking, and the con-
struction of temporary structures that could
be allowed for such events. But, as we have
noted with respect to petitioners’ similar ar-
guments in support of other assignments of
error, it is not sufficient for petitioners to
demonstrate the possibility of adverse ef-
fects in order to meet their burden in this
case. We reject assignment of error 10.

15.  Assignment of error 13

[24] In their final assignment of error,
petitioners contend that the revised manage-
ment plan unlawfully allows the expansion of
existing industrial uses throughout the sce-
nic area. The original management plan, in
a provision denominated “GMA Existing
Uses Guideline 5,” provided that “[e]xisting
industrial uses in the GMA may expand as
necessary for successful operation on the
dedicated site.” The commission left that
provision—renamed “GMA Existing Uses
and Discontinued Uses Guideline 4.B”—un-
changed in the revised management plan.

Petitioners contend that permitting expan-
sion of existing industrial uses violates the
requirement in the Act that the management
plan “prohibit industrial development in the
scenic area outside urban areas,” 16 U.S.C.
§ 544d(d)(6). The commission’s sole re-
sponse to that contention is that the matter
should be regarded as beyond the scope of
judicial review because the commission did
not make any revision to the original man-
agement plan.

We agree with petitioners. As we have
noted, the fact that the commission did not
make a change to a provision of the original
management plan does not insulate it from
judicial review for compliance with the re-
quirements of the Act. The Act does require
rather categorically that the management
plan include provisions to “prohibit industrial
development in the scenic area outside urban
areas.” The provision at issue flatly contra-
dicts that statutory requirement, by express-
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ly permitting industrial development in the
scenic area outside urban areas. Even under
the deferential standard that Chevron re-
quires, we do not understand how a
_lsosprovision that expressly permits the ex-
pansion of industrial uses does not constitute
permitting “industrial development” to occur.
We therefore conclude that, in adopting
GMA Existing Uses and Discontinued Uses
Guideline 4.B, the commission erroneously
interpreted a provision of law and acted out-
side the range of discretion delegated to it
under the Act. ORS 196.115(3)(d).

ORS 196.115(3) provides that, if we con-
clude that the commission has erroneously
interpreted a provision of law or acted out-
side the range of discretion delegated to it
under the Act, the appropriate action is to
remand “for further action under a correct
interpretation of the provision of law.”

Remanded for reconsideration.
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Background: Defendant entered a negoti-
ated plea of guilty to attempted first-de-
gree rape with a proviso that a conviction
would not be entered and he would not be
sentenced if he complied with certain con-
ditions of probation. Later, the Circuit
Court, Klamath County, Roxanne B. Os-
borne, J., concluded that defendant failed
to meet conditions of his plea agreement,
entered conviction for attempted rape, and
imposed sentence. Defendant appealed.
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Holding: The Court of Appeals, Schuman,
J., held that Court of Appeals was preclud-
ed by statute from reviewing defendant’s
assignments of error, which did not con-
cern the imposed sentence.

Appeal dismissed.
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Court of Appeals was precluded by stat-
ute from reviewing defendant’s assignments
of error on direct appeal after trial court
entered a conviction for attempted first-de-
gree rape, where defendant entered a negoti-
ated plea of guilty with a proviso that a
conviction would not be entered and he would
not be sentenced if he complied with certain
conditions of probation, trial court entered
conviction after it found that defendant had
failed to meet conditions of plea agreement,
and defendant’s assignments of error did not
concern sentence imposed by trial court.
West’s Or.Rev. Stat. Ann. § 138.050.

George W. Kelly, Eugene, argued the
cause and filed the brief for appellant.

Susan G. Howe, Senior Assistant Attorney
General, argued the cause for respondent.
With her on the brief were Hardy Myers,
Attorney General, and Mary H. Williams,
Solicitor General.
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SCHUMAN and ORTEGA, Judges.

SCHUMAN, J.

_lessDefendant appeals a judgment of con-
viction for attempted rape in the first degree.
He contends that, by entering the conviction,
the trial court violated the terms of a plea
agreement to which the court had earlier
agreed, and it also violated his right not to be
tried more than once for the same offense.
We dismiss the appeal.

When defendant was 16, he had sexual
intercourse with an 1l-year-old girl. His
counsel and the Klamath County District At-
torney negotiated a plea bargain containing
two parts. First, defendant agreed to admit
in juvenile court to conduct that, if commit-
ted by an adult, would constitute the crime of



